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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection  Board. 
AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedme  to 
provide  an  automatic  extension  of  the 
regulatory  time  limit  for  filing  an  appeal 
with  MSPB  where  an  appellant  and 
agency  mutually  agree,  prior  to  the 
timely  filing  of  an  appe^,  to  attempt  to 
resolve  their  dispute  through  an 
alternative  dispute  resolution  process. 
EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  On  May  1, 

1998,  the  President  issued  a 
Memorandum  for  Heads  of  Executive 
Departments  and  Agencies  in  which  he 
called  on  Federal  agencies  to  “promote 
greater  use  of  mediation,  arbitration, 
early  neutral  evaluation,  agency 
ombuds,  and  other  alternative  dispute 
resolution  techniques”  to  resolve 
disputes  to  which  the  agency  is  a  party. 
The  Memorandum  established  an 
Interagency  Alternative  Dispute 
Resolution  (ADR)  Working  Group  to 
assist  agencies  in  establishing  ADR 
programs,  help  agencies  that  already 
have  ADR  programs  to  improve  and 
promote  greater  use  of  them,  and  share 
ADR  information  among  agencies.  The 
President’s  Memorandum  furthers  the 
purposes  of  the  Administrative  Dispute 
Resolution  Act  of  1996  (Pub.  L.  104- 
320,  October  19, 1996).  The  Board  has 
determined  to  encourage  use  of  ADR  by 
allowing  an  automatic  30-day  extension 
of  its  regulatory  filing  time  limit  where 


parties  mutually  agree  in  writing  to 
attempt  to  resolve  workplace  disputes 
through  an  ADR  process. 

The  Boeird  has  been  committed  to  the 
use  of  ADR  to  resolve  matters  submitted 
to  it  for  adjudication  since  its 
establishment  by  the  Civil  Service 
Reform  Act  of  1978  (CSRA).  The  CSRA 
explicitly  granted  the  Board  authority  to 
provide  for  one  or  more  alternative 
methods  for  settling  matters  within  its 
jurisdiction. 

For  more  than  a  decade,  the  Board  has 
required  its  administrative  judges  to 
conduct  settlement  efforts  in  all  cases. 
Since  1988,  the  administrative  judges 
have  maintained  an  annual  settlement 
rate  of  about  50  percent  of  cases  not 
dismissed.  In  1993,  the  Board 
implemented  a  petition  for  review  (PFR) 
settlement  program  at  headquarters, 
thus  extending  the  benefits  of  ADR  to 
cases  at  the  Board  review  level.  The 
Board  continues  to  explore  ways  in 
which  it  can  employ  its  legal  and  ADR 
expertise  in  a  cooperative  effort  with 
agencies  to  try  to  resolve  personnel 
disputes  at  the  agency  level,  before  they 
result  in  formal  appeals  to  MSPB. 

In  light  of  the  longstanding  MSPB 
commitment  to  ADR,  the  Board  would 
like  to  support  the  new  and  improved 
agency  ADR  programs  that  can  be 
expected  to  result  from  the  President’s 
May  1, 1998,  Memorandum  and  the 
work  of  the  Interagency  ADR  Working 
Group.  The  Board  wants  to  ensure  that 
its  regulatory  requirements  with  respect 
to  filing  time  limits  do  not  deter 
potential  appellants  fi’om  first 
attempting  to  resolve  their  disputes 
through  cm  agreed-upon  ADR  process. 
Therefore,  the  Board  is  amending  its 
regulation  at  5  CFR  1201.22(b)(1)  by 
adding  a  new  provision  to  extend  the 
30-day  filing  time  limit  by  an  additional 
30  days — for  a  total  of  60  days — where 
an  appellant  and  em  agency  mutually 
agree  in  writing  to  attempt  to  resolve 
their  dispute  through  an  ADR  process. 

The  Board  intends  that  when  an 
agency  provides  notice  of  the  time 
limits  for  appealing  to  the  Board  in 
compliance  with  5  CFR  1201.21(a),  it 
include  notice  of  the  automatic 
extension  of  the  time  limit  that  will 
apply  under  5  CFR  1201.22(b)(1)  should 
the  parties  mutually  agree  in  writing  to 
attempt  to  resolve  their  dispute  through 
an  ADR  process. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 


List  of  Subjects  in  5  CFR  Part  1201 
Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— PRACTICES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C.  4331,  unless  otherwise  noted. 

2.  Section  1201.22  is  cunended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1 201 .22  Filing  an  appeal  and  response  to 
appeals. 

***** 

(b)  *  *  *  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  an 
appeal  must  be  filed  no  later  than  30 
days  after  the  effective  date,  if  any,  of 
the  action  being  appealed,  or  30  days 
after  the  date  of  receipt  of  the  agency’s 
decision,  whichever  is  later.  Where  an 
appellant  and  an  agency  mutually  agree 
in  writing  to  attempt  to  resolve  their 
dispute  through  an  alternative  dispute 
resolution  process  prior  to  the  timely 
filing  of  an  appeal,  however,  the  time 
limit  for  filing  the  appeal  is  extended  by 
an  additional  30  days — for  a  total  of  60 
days.  A  response  to  an  appeal  must  be 
filed  within  20  days  of  the  date  of  the 
Board’s  acknowledgment  order.  The 
time  for  filing  a  submission  under  this 
section  is  computed  in  accordance  with 
§  1201.23  of  this  part. 

if  it  it  it  it 

Dated:  May  18, 1999. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  99-12975  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  7400-01-P 

MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 
Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  to 
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modify  the  rules  regarding  what  an 
agency  must  show  when  it  files  a 
petition  for  review  of  an  initial  decision 
that  has  ordered  interim  relief  for  an 
appellant. 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  7701(h)(2)(A),  an  employee  or 
applicant  for  employment  who  prevails 
in  an  appeal  to  the  Board  must  be 
granted  interim  relief — that  is,  the  relief 
provided  in  the  MSPB  administrative 
judge’s  initial  decision — if  a  petition  for 
review  of  the  initial  decision  is  filed 
with  the  Board.  Such  interim  relief  must 
be  effected  as  of  the  date  of  the  initial 
decision  and  must  remain  in  effect  imtil 
the  Board  issues  a  decision  on  the 
petition  for  review. 

There  are  two  exceptions  to  the 
requirement  for  interim  relief.  Under  5 
U.S.C.  7701(b)(2)(A)(i),  interim  relief 
will  not  be  granted  if  the  administrative 
judge  determines  that  the  gremting  of 
such  relief  is  not  appropriate.  Under  5 
U.S.C.  7701(b)(2)(A)(ii),  complete 
interim  relief  will  not  be  provided  if  the 
initial  decision  provides  that  the 
appellant  shall  retimi  to  or  be  present  at 
the  place  of  employment  and  the  agency 
determines  that  the  return  or  presence 
of  the  appellant  would  be  unduly 
disruptive  to  the  work  environment. 
Under  5  U.S.C.  7701(b)(2)(B),  an  agency 
that  makes  an  undue  disruption 
determination  under  5  U.S.C. 
7701(b)(2)(A)(ii)  must  provide  the 
appellant  with  pay  and  benefits  during 
the  period  pending  the  outcome  of  a 
petition  for  review. 

Under  the  Board’s  rule  at  5  CFR 
1201.115(b),  in  a  case  where  interim 
relief  has  been  granted,  an  agency  must 
submit  with  its  petition  for  review 
evidence  that  it  has  provided  the 
interim  relief  required  by  the  initial 
decision —  paragraph  (b)(1) — or 
evidence  that  it  has  made  an  undue 
disruption  determination  and  is 
providing  the  appellant  with  pay  and 
benefits  as  required — paragraph  (b)(2). 
The  rule  further  provides  that  if  the 
agency  does  not  submit  evidence 
showing  compliance  with  either 
paragraph  (b)(1)  or  (b)(2),  the  Board  will 
dismiss  the  agency’s  petition  for  review. 

Under  this  rule,  a  dismissal  might 
occur,  for  example,  where  an  agency 
shows  that  it  has  reinstated  an 
appellant’s  pay  and  benefits  as  of  the 
date  of  the  initial  decision  but  fails  to 
submit  with  its  petition  for  review 
evidence  that  it  has  made  an  undue 
disruption  determination  to  support  its 
failure  to  restore  the  appellant  to  his 


former  position.  The  circumstances  of  a 
case  may  demonstrate,  however,  that  the 
agency’s  actions  are  equivalent  to  an 
undue  disruption  determination.  In 
other  circumstances,  evidence  of  an 
undue  disruption  determination  may  be 
submitted  late.  In  circumstances  such  as 
these,  where  the  appellant’s  pay  and 
benefits  have  been  restored  effective 
from  the  date  of  the  initial  decision,  if 
there  is  no  harm  to  the  appellant, 
dismissal  of  the  agency’s  petition  for 
review  should  not  be  required. 

In  keeping  with  its  commitment  to 
resolving  disputes  on  the  merits  rather 
than  dismissing  them  on  the  basis  of  a 
technical  violation  of  a  rule,  not 
mandated  by  statute,  the  Board  has 
determined  that  its  requirements  with 
respect  to  interim  relief  should  be 
modified.  Therefore,  the  Board  is 
amending  its  rules  at  5  CFR  1201.111 
and  1201.115  as  follows; 

Section  1201.111(c)  is  redesignated  as 
§  1201.111(c)(1).  Section  1201.111(c)(2) 
is  a  new  rule  which  ensures  that  an 
appellant  has  notice  of  his  rights  under 
an  interim  relief  order. 

Section  1201.115(b)(1)  is  amended  to 
replace  the  current  requirement  for 
submission  of  evidence  at  the  time  of 
filing  a  petition  for  review  with  a 
requirement  that  the  agency  include  in 
its  petition  for  review  a  certification  that 
it  has  complied  with  the  interim  relief 
order  either  by  providing  the  required 
interim  relief  or  by  satisfying  the 
requirements  of  5  U.S.C. 

7701(b)(2)(A)(ii)  and  (B). 

Section  1201.115(b)(2),  as  amended,  is 
a  new  rule  providing  that,  if  the 
appellant  challenges  the  agency’s 
certification  of  compliance  with  the 
interim  relief  order,  the  Board  will  issue 
an  order  affording  the  agency  the 
opportunity  to  submit  evidence  of  its 
compliance,  and  allowing  the  appellant 
to  respond  to  the  agency’s  submission  of 
evidence. 

The  former  §  1201.115(c)  is 
redesignated  as  §  1201.115(b)(3).  It  is 
amended  to  conform  to  §  1201.115(b)(2), 
as  amended,  and  to  clarify  that  the 
provision  applies  only  where  an 
appellant  or  intervenor  files  a  petition 
for  review  and  there  is  a  challenge  to 
the  agency’s  compliance  with  the 
interim  relief  order. 

Section  1201.115(b)(4)  is  amended  to 
provide  that  a  failvue  by  the  agency  to 
provide  the  required  certification  in 
accordance  with  §  1201.115(b)(1),  or  to 
provide  evidence  of  compliance  in 
response  to  a  Board  order  in  accordance 
with  §  1201.115(b)(2)  or  (b)(3),  may 
result  in  the  dismissal  of  the  agency’s 
petition  or  cross  petition  for  review. 

The  former  §  1201.115(b)(3)  is 
redesignated  as  §  1201.115(c)  and  is 


amended  only  to  make  necessary 
conforming  changes. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pmsuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows; 

PART  1201— PRACTICES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  1204  and  7701,  and  38 
U.S.C.  4331,  unless  otherwise  noted. 

2.  Section  1201.111  is  amended  by 
redesignating  the  text  of  paragraph  (c)  as 
paragraph  (c)(1)  and  by  adding  new 
paragraph  (c)(2)  to  read  as  follows; 

§  1 201 .111  Initial  decision  by  judge. 
***** 

(c)  Interim  relief.  (1)  *  *  * 

(2)  An  initial  decision  that  orders 
interim  relief  shall  include  a  section 
which  will  provide  the  appellant 
specific  notice  that  the  relief  ordered  in 
the  decision  must  be  provided  by  the 
agency  effective  as  of  the  date  of  the 
decision  if  a  party  files  a  petition  for 
review.  If  the  relief  ordered  in  the  initial 
decision  requires  the  agency  to  effect  an 
appointment,  the  notice  required  by  this 
section  will  so  state,  will  specify  the 
title  and  grade  of  the  appointment,  and 
will  specifically  advise  the  appellant  of 
his  right  to  receive  pay  and  benefits 
while  any  petition  for  review  is 
pending,  even  if  the  agency  determines 
that  the  appellant’s  retmrn  to  or  presence 
in  the  workplace  would  be  unduly 
disruptive. 

3.  Section  1201.115  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows; 

§  1 201 .1 1 5  Contents  of  petition  for  review. 
***** 

(b)(1)  If  the  appellant  was  the 
prevailing  party  in  the  initial  decision, 
and  the  decision  granted  the  appellant 
interim  relief,  any  petition  for  review  or 
cross  petition  for  review  filed  by  the 
agency  must  be  accompanied  by  a 
certification  that  the  agency  has 
complied  with  the  interim  relief  order 
either  by  providing  the  required  interim 
relief  or  by  satisfying  the  requirements 
of  5  U.S.C.  7701(b)(2)(A)(ii)  and  (B). 

(2)  If  the  appellant  challenges  the 
agency’s  certification  of  compliance 
with  the  interim  relief  order,  the  Board 
will  issue  an  order  affording  the  agency 
the  opportunity  to  submit  evidence  of 
its  compliance.  The  appellant  may 
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respond.to  the  agency’s  submission  of 
evidence  within  10  days  after  the  date 
of  service  of  the  submission. 

(3)  If  an  appellant  or  an  intervenor 
files  a  petition  or  cross  petition  for 
review  of  an  initial  decision  ordering 
interim  relief  and  such  petition  includes 
a  challenge  to  the  agency’s  compliance 
with  the  interim  relief  order,  upon  order 
of  the  Board  the  agency  must  submit 
evidence  that  it  has  provided  the 
interim  relief  required  or  that  it  has 
satisfied  the  requirements  of  5  U.S.C. 
7701(b)(2)(A)(ii)  and  (B). 

(4)  Failure  by  an  agency  to  provide 
the  certification  required  by  paragraph 
(b)(1)  of  this  section  with  its  petition  or 
cross  petition  for  review,  or  to  provide 
evidence  of  compliance  in  response  to 
a  Board  order  in  accordance  with 
paragraph  (b)(2)  or  (b)(3)  of  this  section, 
may  result  in  the  dismissal  of  the 
agency’s  petition  or  cross  petition  for 
review. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  shdl  be  construed  to  require  any 
payment  of  back  pay  for  the  period 
preceding  the  date  of  the  judge’s  initial 
decision  or  attorney  fees  before  the 
decision  of  the  Board  becomes  final. 
***** 

Dated:  May  18, 1999. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  99-12976  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7400-01-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9CFR  318  and  319 

[Docket  No.  94-01 5DF] 

PIN  0583-AB82 

Use  of  Soy  Protein  Concentrate, 
Modified  Food  Starch,  and 
Carrageenan  as  Binders  in  Certain 
Meat  Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
to  allow  the  use  of  soy  protein 
concentrate,  both  singly  and  in 
combination  with  modified  food  starch 
or  carrageenan,  as  a  binder  in  cured 
pork  products  labeled  “Ham  with 
Natural  Juices,”  “Ham  Water  Added,” 
and  “Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients,”  and  to 
increase  the  permitted  use  level  of 
modified  food  starch  as  a  binder  in 


“Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients”  products. 
These  binders  will  be  used  to  reduce 
purging  of  the  pumped  brine  solution 
firom  the  products.  FSIS  is  proceeding 
with  this  direct  final  rule  in  response  to 
petitions  submitted  by  Central  Soya  and 
the  National  Starch  and  Chemical 
Company  and  informal  requests  from 
several  food  manufacturers. 

DATES:  This  rule  will  be  effective  July 
23, 1999,  unless  FSIS  receives  written 
adverse  comments  within  the  scope  of 
this  rulemaking  or  written  notice  of 
intent  to  submit  adverse  comments 
within  the  scope  of  this  rulemaking  on 
or  before  June  23, 1999. 

ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  this 
rulemaking  to:  FSIS  Docket  Clerk, 
DOCKET  #94-015DF,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  Cotton  Annex,  room 
102,  300  12th  Street,  SW,  Washington, 
DC  20250-3700.  Any  written  comments 
submitted  in  response  to  this  direct  final 
rule  and  reference  materials  cited  in  this 
document  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  Post,  Director,  Labeling  and 
Additives  Policy  Division,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-3700;  (202)  205- 
0279. 

SUPPLEMENTARY  INFORMATION: 
Background 

During  the  manufacturing  of  cured 
pork  products  labeled  “Ham  with 
Natmal  Juices,”  “Ham  Water  Added,” 
and  “Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients,”  the 
products  are  pumped  or  injected  with  a 
brine  solution  in  an  amount  equal  to 
various  percentages  of  the  weight  of  the 
raw,  unprocessed  product.  These  pork 
products  are  normally  packaged  in  clear 
plastic  and  enclosed  by  a  vacuum  seal 
before  cming.  As  the  brine  pvuges  from 
them  during  the  curing  process,  it 
settles  in  the  package  of  the  product.  As 
a  result,  some  retailers  remove  and 
discard  these  products  well  before  their 
shelf  life  expiration  date,  creating 
economic  losses  for  both  industry  and 
consumers. 

Section  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  currently 
permits  the  use  of  soy  protein 
concentrate  as  a  binder  in  sausage 
products  at  up  to  3.5  percent  of 
formulations  and  in  spaghetti  with 


meatballs,  chili  con  came,  and  similar 
products  at  up  to  8  or  12  percent, 
depending  on  the  product  in  which  it  is 
used.  Section  318.7(c)(4)  of  the  Federal 
meat  inspection  regulations  also  permits 
the  use  of  modified  food  starch  or 
carrageenan  as  a  binder  in  cured  pork 
products,  as  provided  in  9  CFR  319.104, 
at  a  level  not  to  exceed  2  percent  and 
1.5  percent,  respectively,  of  the  product 
formulation,  to  inhibit  purging  of  brine 
solution.  Section  319.104  provides  for 
the  use  of  certain  binders  or  extenders 
in  “Ham  with  Natural  Juices,”  “Ham 
Water  Added,”  and  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients”  products. 

Modified  Food  Starch 

FSIS  was  petitioned  by  the  National 
Starch  and  Chemical  Company  ^  to 
amend  the  Federal  meat  inspection 
regulations  to  permit  an  increase  in  the 
use  level  of  modified  food  starch  from 
2  percent  to  3.5  percent  of  product 
formulation  in  cured  pork  products 
labeled  as  “Ham  Water  Added”  and 
“Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients”  to  reduce 
and  control  purging  of  brine  during 
product  retail  shelf  life.  The  petitioner 
contended  that  certain  cured  pork 
products,  i.e.,  those  injected  with  brine 
solutions  that  remain  in  the  product, 
require  higher  levels  of  modified  food 
starch  them  the  currently  allowed  level 
of  2  percent  to  accomplish  purge 
reduction. 

According  to  research  data  submitted 
by  the  petitioner,  a  level  of  2  percent 
modified  food  starch  in  a  “Ham  Water 
Added”  product  pumped  to  contain  35 
percent  of  the  solution  is  sufficient  to 
effectively  reduce  purge.  These  data  are 
also  applicable  to  die  use  of  modified 
food  starch  in  “Ham  with  Natural 
Juices”  products.  Once  the  level  of 
modified  food  starch  is  increased  above 
2  percent,  and  the  pump  level  remains 
the  same  (35  percent),  the  modified  food 
starch  will  not  properly  hydrate  due  to 
excessive  competition  for  water. 
Therefore,  modified  food  starch  is  a  self- 
limiting  ingredient  in  products  labeled 
as  “Ham  Water  Added”  and  “Ham  with 
Natural  Juices.” 

However,  when  the  overall  water 
level  is  increased  in  products  labeled 
“Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients,”  the  level 
of  modified  food  starch  must  be 
increased  because  a  level  of  2  percent 
can  only  bind  a  limited  quantity  of 
water  and  is  not  adequate  to  reduce  the 


'  A  list  of  all  data  and  information  submitted  to 
FSIS  in  support  of  this  direct  final  rule  is  attached 
at  the  end  of  this  document.  The  data  are  available 
for  review  in  the  FSIS  Docket  Clerk’s  Office. 
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purge  of  the  pumped  brine  solution  in 
such  products  during  retail  shelf  life. 

The  increase  in  the  use  level  of 
modified  food  starch  in  this  product 
from  2.0  percent  to  3.5  percent  is  also 
consistent  with  the  use  of  other 
approved  binders  (e.g.,  whey  protein 
concentrate,  soy  flour,  vegetable  starch, 
wheat  gluten,  tapioca  dextrin)  in  the 
formulation  of  standardized  meat  food 
products.  Hence,  a  use  level  of  3.5 
percent  modified  food  starch  in  “Ham 
and  Water  Product — X%  of  Weight  is 
Added  Ingredient”  products  is 
appropriate. 

Food  and  Drug  Administration  (FDA) 
regulations  list  food  starch-modified  as 
a  direct  food  additive  in  21  CFR  172.892 
for  use  in  food  when  used  in  accordance 
with  good  manufacturing  practices.  In  a 
letter  to  FSIS  dated  January  15, 1999, 
FDA’s  Center  for  Food  Safety  and 
Applied  Nutrition  indicated  that  “FDA’s 
food  additive  regulation  for  the  use  of 
various  food  starches  does  not  limit  the 
levels  of  use  in  foods.”  With  two 
exceptions,  FDA  does  not  have  a 
concern  about  modified  food  starches 
listed  in  21  CFR  172.892  for  use  in  meat 
at  levels  up  to  3.5  percent.  (Food  starch 
bleached  with  calcium  hypochlorite 
may  be  used  only  as  a  component  of 
batter  in  commercially  processed  foods 
(§  172.892(b))  and  food  starch  esterified 
with  1-octenyl  succinic  anhydride 
followed  by  treatment  with  beta 
amylase  may  be  used  only  in  beverage 
and  beverage  bases  (§  172.892(d).) 

Soy  Protein  Concentrate 

Among  the  attributes  of  an  effective 
meat  binder  is  the  ability  to  provide 
good  water  absorption  (i.e.,  control 
purge);  good  physical  and  chemical 
stability;  and  the  ability  to  emulsify  fat 
and  water.  2  In  order  for  a  protein  to  be 
a  good  binder,  it  must  possess  both 
hydrophobic  and  hydrophilic 
properties.  The  proteins  in  meat  are 
effective  in  binding  fat  and  water. 
Because  soy  protein  ingredients  possess 
both  hydrophobic  and  hydrophilic 
properties,  and  contain  at  least  50 
percent  protein,  they  serve  to  boost  the 
protein  content  of  meat  and  serve  as 
excellent  binders  for  meat  products.^ 
Binders  such  as  soy  proteins  serve  the 
same  functions  in  structured  (i.e.,  whole 
muscle)  products  as  they  do  as 
ingredients  of  formed  ground  and  cubed 
meat  products,  such  as  sausages  (most 
binders  may  be  used  in  sausages  up  to 
a  use  level  of  3.5  percent,  §  318.7(c)(4)). 


2  Handbook  of  Food  Additives,  2nd  Edition, 
Volume  1,  page  425. 

3  The  Meat  We  Eat,  13th  Edition,  Interstate 
Publishers,  Inc.,  1994,  pages  806-809. 

■*  Ibid,  pages  678-679. 


FSIS  was  petitioned  by  Central  Soya 
to  amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  soy 
protein  concentrate  at  a  level  of  up  to 

3.5  percent  in  cured  pork  products 
labeled  “Ham  Water  Added”  and  “Ham 
and  Water  Product — X%  of  Weight  is 
Added  Ingredients”  to  bind  and  reduce 
purge  of  the  pumped  brine  solution 
from  the  products.  The  technical  data 
submitted  by  the  petitioner  indicate  that 
the  addition  of  soy  protein  concentrate 
at  levels  of  up  to  2  percent  of  the 
product  formulation  aids  in  water 
retention  and  reduces  purging  of  the 
pumped  brine  solution  ft'om  ham  and 
water  products.  The  addition  of  up  to 

3.5  percent  soy  protein  concentrate, 
however,  further  reduces  purge.  Based 
on  the  data,  FSIS  finds  that  the  purge 
reduction  when  3.5  percent  soy  protein 
concentrate  is  used  is  greater  than  that 
observed  when  2  percent  is  used  (based 
on  statistical  analyses). 

FDA  does  not  currently  list  soy 
protein  concentrate  in  its  regulations. 
However,  FDA  does  not  object  to  the  use 
of  soy  protein  concentrate  at  levels  up 
to  3.5  percent.  In  a  letter  to  FSIS,  dated 
January  15  1999,  FDA’s  Center  for  Food 
Safety  and  Applied  Nutrition  said  that 
“while  FDA  has  not  ruled  formally  on 
the  generally  recognized  as  safe  (GRAS) 
status  of  soy  protein,  it  has  not 
challenged  determinations  that  such  use 
is  GRAS.” 

Soy  Protein  Concentrate  in 
Combination  With  Modified  Food 
Starch 

FSIS  was  petitioned  by  Central  Soya 
to  amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  soy 
protein  concentrate  in  combination  with 
modified  food  starch  at  a  level  not  to 
exceed  3.5  percent  in  cmed  pork 
products  labeled  “Ham  with  Natural 
Juices,”  “Ham  Water  Added,”  and 
“Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients”  to  bind 
and  reduce  the  purge  of  the  pumped 
brine  solution  from  the  products. 

The  data  submitted  by  the  petitioner 
show  that  the  lowest  level  of  use  of  a 
binder,  such  as  soy  protein  concentrate 
or  modified  food  starch,  needed  to 
achieve  the  intended  effect  of  water¬ 
holding  may  be  higher  or  lower  when  it 
is  used  in  combination  with  another 
binder,  as  compared  to  when  it  is  used 
singly.  The  level  of  modified  food  starch 
needed  for  water-holding  in  certain 
ciured  pork  products  falls  between  2 
percent  or  3.5  percent  when  used  singly. 
When  used  in  combination  with  soy 
protein  concentrate,  however,  the  level 
of  modified  food  starch  must  be  3.0 
percent  while  the  level  of  soy  protein 
concentrate  must  be  0.5  percent  of  the 


product  formulation.  From  single  use  to 
combination  use,  the  levels  of  modified 
food  starch  do  not  remain  constant  in 
terms  of  water-holding  effectiveness  and 
purge  control. 

In  combination,  the  binders  work 
synergistically  to  attract  and  hold  water 
molecules.  This  synergistic  effect  is  a 
function  of  the  chemical  structure  of  the 
individual  binders  and  the  combined 
chemical  structme  they  form.  The 
technical  data  submitted  by  the 
petitioner  establish  that  the  combination 
of  modified  food  starch  at  3  percent  of 
the  formulation  and  soy  protein 
concentrate  at  0.5  percent  of  the 
formulation  aids  in  water  retention  and 
effectively  reduces  purging  of  the 
pumped  brine  solution  from  ham  and 
water  products. 

Soy  Protein  Concentrate  in 
Combination  With  Carrageenan 

FSIS  was  also  petitioned  by  Central 
Soya  to  amend  the  Federal  meat 
inspection  regulations  to  permit  the  use 
of  soy  protein  concentrate  in 
combination  with  carrageenan  at  a  level 
not  to  exceed  1.5  percent  of  the  product 
formulation  in  cured  pork  products 
labeled  “Ham  with  Natural  Juices,” 
“Ham  Water  Added,”  and  “Ham  and 
Water  Product — X%  of  Weight  is  Added 
Ingredients”  to  bind  and  reduce  purge 
of  the  pumped  brine  solution  from  the 
products.  The  technical  data  submitted 
by  the  petitioner  demonstrate  that  the 
addition  of  carrageenan  singly  and  in 
combination  with  soy  protein 
concentrate  at  levels  not  to  exceed  1.5 
percent  of  the  formulation  effectively 
reduces  purging  of  pumped  brine  from 
these  cmred  pork  products.  Ham 
products  containing  carrageenan  singly 
and  in  combination  with  soy  protein 
concentrate  had  significantly  less  purge 
than  ham  products  without  soy  protein 
concentrate  or  carrageenan.  The  data 
clearly  demonstrate  that,  when  used  in 
combination,  soy  protein  concentrate 
and  carrageenan  reduce  purge 
consistent  with  the  current  limitation  on 
amounts  of  carrageenan  used  singly. 

The  data  also  demonstrate  that  any 
percentages  may  be  used  in  combining 
soy  protein  concentrate  and 
carrageenan,  as  long  as  the  levels  of 
those  binders  do  not  collectively  exceed 

1.5  percent  of  the  product  formulation. 

Gelatin 

Over  the  years,  FSIS  has  received 
several  informal  requests  from  food 
manufacturers  to  allow  the  use  of 
gelatin  as  a  food  ingredient  in  certain 
emulsified  cooked  meat  products,  such 
as  franks,  sausages,  and  luncheon  meat. 
According  to  these  requests,  gelatin 
would  be  used  as  a  binder,  singly  or  in 
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combination  with  other  binders  already 
allowed  in  franks,  sausages,  and 
luncheon  meat. 

FDA  evaluated  the  safety  of  gelatin 
under  a  comprehensive  safety  review  in 
an  effort  to  decide  whether  it  can  affirm 
that  the  use  of  gelatin  is  generally 
recognized  as  safe  (GRAS).  In  May  1993, 
FDA  published  a  tentative  final  rule  on 
the  GRAS  status  of  gelatin  as  a  direct 
human  food  ingredient  (58  FR  27959). 
FDA  has  not  finalized  that  tentative 
final  rule.  Therefore,  FSIS  is  not 
providing  for  the  use  of  gelatin  as  a  food 
ingredient  in  certain  emulsified  cooked 
meat  products.  If  and  when  FDA 
finalizes  its  review  of  the  safety  of  the 
use  of  gelatin,  FSIS  will  reconsider 
whether  to  permit  the  use  of  gelatin  in 
emulsified  meat  products. 

After  reviewing  the  petitioners’ 
technical  data  and  information,  FSIS  is 
amending  9  CFR  318.7(c)(4)  to  permit 
the  use  of  soy  protein  concentrate  at  a 
level  not  to  exceed  3.5  percent  of 
product  formulation;  permit  the  use  of 
soy  protein  concentrate  in  combination 
with  carrageenan  or  modified  food 
starch  at  levels  not  to  exceed  1.5  percent 
and  3.5  percent  (3  percent  modified 
food  starch,  .5  percent  soy  protein 
concentrate),  respectively;  and  increase 
the  use  level  of  modified  food  starch 
from  2  percent  to  3.5  percent  of  product 
formulation  in  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients”  products.  FSIS  is  also 
amending  section  319.104(d)  to  permit 
the  use  of  combined  binders  in  cured 
pork  products. 

Use  of  soy  protein  concentrate, 
modified  food  stench,  and  carrageenan 
will  not  affect  the  protein  fat-free 
determinations  for  the  products  to 
which  they  are  added.  All  added 
proteins,  such  as  those  contributed  by 
soy  protein  concentrate,  modified  food 
starch,  and  carrageenan,  are  subtracted 
firom  the  total  protein  of  the  finished 
product  before  calculating  the  protein 
fat-free  value  of  the  product. 

Pmsuant  to  9  CFR  318.7(a)(2)(iii),  the 
Administrator,  FSIS,  has  determined 
based  upon  the  above  data  that  the  use 
of  these  binders  will  not  render  the 
products  in  which  they  are  used 
adulterated  or  misbranded  or  otherwise 
not  in  compliance  with  the 
requirements  of  the  Federal  Meat 
Inspection  Act,  and  that  their  use  in 
these  products  at  these  levels  is 
functional  and  suitable  for  the  product 
and  will  be  at  the  lowest  level  necessary 
to  accomplish  the  stated  technical 
effect. 

Manufacturers  opting  to  use  soy 
protein  concentrate  singly  or  in 
combination  with  either  modified  food 
starch  or  carrageenan  will  be  required  to 


list  the  binders  in  the  products’ 
ingredients  statements  by  common  or 
usual  names  in  order  of  decreasing 
predominance  by  weight  (9  CFR 
317.2(f)(1)).  This  requirement  will 
necessitate  modification  of  labels, 
which  can  be  done  generically  and 
printing  of  new  labels.  However,  for 
manufacturers  opting  to  increase  their 
use  of  modified  food  starch  from  2  to  3.5 
percent,  new  labels  will  not  be  required 
for  cured  pork  products  labeled  “Ham 
and  Water  Product — X%  of  Weight  is 
Added  Ingredients”  that  presently 
contain  modified  food  starch,  provided 
that  the  increase  in  the  use  level  of  the 
modified  food  starch  does  not  change 
the  order  of  predominance  in  the 
ingredients  statement  of  product  labels. 

Executive  Order  12988 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  This  direct  final 
rule:  (1)  preempts  all  state  and  local 
laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  com! 
challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  direct  final  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by 
OMB. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has  made  a 
determination  that  this  direct  final  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  This 
direct  final  rule  will  permit  the  use  of 
soy  protein  concentrate  singly  and  in 
combination  with  either  modified  food 
starch  or  carrageenan  as  a  binder  or 
binders  in  cured  pork  products  labeled 
“Ham  with  Natural  Juices,”  “Ham  Water 
Added,”  and  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients,”  and  allow  an  increase  in 
the  use  level  of  modified  food  starch 
from  2  percent  to  3.5  percent  to  control 
purging  of  the  pumped  brine  solution 
from  “Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients”  products 
during  shelf  life. 

This  direct  final  rule  will  impose  no 
new  requirements  on  small  entities.  Use 
of  soy  protein  concentrate,  carrageenan, 
and  modified  food  starch  as  binders  in 
certain  meat  products  is  voluntary. 
However,  manufacturers  opting  to  use 
these  binders  will  be  required  to  revise 
their  product  labels  to  show  their 


presence  in  the  ingredients  statement. 
These  manufacturers  may  also  be 
required  to  submit  the  labels  to  FSIS  for 
approval,  unless  they  meet  the 
conditions  of  generic  labeling  approval 
(9  CFR  317.5  and  381.133).  However, 
labels  will  not  have  to  be  revised  for 
increasing  the  use  level  of  modified 
food  starch  in  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients”  products  that  presently 
contain  modified  food  starch,  provided 
the  increase  does  not  change  the  order  ’ 
of  predominance  in  the  ingredient 
statement. 

Ciurently,  there  are  approximately 
1,079  establishments  producing  “Ham 
with  Natural  Juices,”  “Ham  Water 
Added,”  and  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients.”  All  small  entities 
producing  these  products  and  certain 
products  classified  as  emulsified  meat 
that  choose  to  use  soy  protein 
concentrate,  carrageenan,  or  modified 
food  starch  in  the  manner  and  at  the 
levels  established  by  this  direct  final 
rule  will  be  affected  by  it.  Decisions  by 
individual  manufacturers  concerning 
whether  to  use  these  binders  in  the 
proposed  manner  would  be  based  on 
their  conclusions  that  the  benefits 
outweigh  the  implementation  costs. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  direct  final  rule  in 
accordance  with  the  Paperwork 
Reduction  Act.  This  direct  final  rule 
requires  manufacturers  opting  to  use  soy 
protein  concentrate,  singly  or  in 
combination  with  either  modified  food 
starch  or  carrageenan,  as  binders  and 
extenders  in  certain  meat  products  to 
revise  their  product  labels  and  submit 
them  to  FSIS  for  approval.  However, 
labels  will  not  have  to  he  revised  for 
increasing  the  use  level  of  modified 
food  starch  in  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients”  products  that  presently 
contain  modified  food  starch,  provided 
the  increase  in  the  use  level  does  not 
change  the  order  of  predominance  of  the 
ingredients. 

Estimate  of  Burden:  Establishments 
must  develop  product  labels  in 
accordance  with  the  regulations.  To 
receive  approval  of  the  labels, 
establishments  must  complete  FSIS 
Form  7234-1.  FSIS  program  employees 
review  FSIS  Form  7234-1  to  ensure  that 
the  information  on  the  labels  complies 
with  the  regulations.  FSIS  estimates  that 
it  will  take  60  minutes  to  design  and 
develop  modified  product  labels  in 
accordance  with  this  direct  final  rule 
and,  in  instances  where  labels  cannot  be 
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generically  approved  by  establishments, 
15  minutes  to  prepare  FSIS  Form  7234- 
1  and  submit  it,  along  with  the  sketch 
label,  to  FSIS. 

Respondents:  Meat  establishments. 

Estimated  number  of  Respondents: 
1,079. 

Estimated  number  of  Responses  per 
Respondent:  FSIS  estimates  that  each 
establishment  would  modify  about  2 
product  labels. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,698  hours. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  he  sent  to  Lee  Puricelli, 
Paperwork  Specialist,  see  address 
above,  and  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

List  of  Subjects 
9  CFR  Part  318 

Food  Additives,  Meat  Inspection. 

9  CFR  Part  319 

Food  Labeling,  Meat  Inspection. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  parts  318  and  319  are 
amended  as  follows: 


Class  of 
substance 


Substance 


Purpose 


Products 


Binders  and  Carrageenan  ..  To  prevent  purging  of  brine  Cured  pork  products  as  pro¬ 
extenders.  solution.  vided  in  9  CFR  319.104(d). 


Food  starch  . do 

modified. 


■do 


Soy  protein  To  prevent  purging  of  brine 
concentrate.  solution. 


Cured  pork  products  as  pro¬ 
vided  in  9  CFR  319.104(d). 


PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  1901-1906;  21 
U.S.C.  601-695,  7  CFR  2.18,  2.53. 

2.  In  section  318.7(c)(4),  under  the 
Class  of  substance  “Binders  and 
extenders,”  after  the  entry  for  “xanthan 
gum,”  the  substances  “carrageenan”  and 
“food  starch  modified”  are  revised,  and 
immediately  after  the  substance  “food 
starch  modified”  add  a  new  entry  for 
the  substance  “soy  protein  concentrate” 
to  read  as  follows: 

§  31 8.7  Approval  of  substances  for  use  in 
the  preparation  of  products. 
***** 

(c)  *  *  * 

(4)  *  *  * 


Amount 


Not  to  exceed  1 .5  percent  of  product  formu¬ 
lation;  permitted  in  combination  only  with 
soy  protein  concentrate,  combination  not 
to  exceed  1.5  percent  of  product  formula¬ 
tion;  in  accordance  with  21  CFR  172.620, 
172.623  and  172.626. 

Not  to  exceed  2  percent  of  product  formula¬ 
tion  in  “Ham  Water  Added’’  and  “Ham  with 
Natural  Juices”  products;  not  to  exceed 

3.5  percent  of  product  formulation  in  “Ham 
and  Water  Product — X%  of  Weight  is 
Added  Ingredients”  products;  permitted  in 
combination  only  with  soy  protein  con¬ 
centrate,  with  combination  of  modified  food 
starch  at  3  percent  of  product  formulation 
and  soy  protein  concentrate  at  0.5  percent 
of  product  formulation;  in  accordance  with 
21  CFR  172.892. 

Not  to  exceed  3.5  percent  of  product  formu¬ 
lation;  permitted  in  combination  only  with 
modified  food  starch,  with  combination  of 
modified  food  starch  at  3  percent  of  prod¬ 
uct  formulation  and  soy  protein  con¬ 
centrate  at  0.5  percent  of  product  formula¬ 
tion;  permitted  in  combination  only  with 
carrageenan,  combination  not  to  exceed 

1 .5  percent  of  product  formulation. 


PART  319— DEFINITIONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.601-695,  7  CFR  2.18,  2.53. 

4.  The  second  sentence  of 

§  319.104(d)  is  revised  to  read  as 

follows: 


§  31 9.1 04  Cured  pork  products. 
***** 

(d)  *  *  Unless  explicitly  provided 
for  in  §  318.7(c)(4),  these  binders  are  not 
permitted  to  be  used  in  combination 
with  another  such  binder  approved  for 
use  in  cured  pork  products.  *  *  * 


Done  at  Washington,  DC,  on:  May  14, 1999. 
Thomas  J.  Billy, 

Administrator. 

Attachment  1 

References 

1.  March  1, 1994  letter  and  data  from  the 
National  Starch  and  Chemical  Company, 
Bridgewater,  NJ,  to  the  Food  Safety  and 
Inspection  Service,  supporting  an  increase  in 
the  use  of  modified  food  starch  from  2  to  3.5 
percent  of  product  formulation  to  control  the 
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purge  of  brine  in  “Ham  Water  Added”  and 
“Ham  and  Water  Product — X%  of  Weight  is 
Added  Ingredients.” 

2.  Food  Safety  and  Inspection  Service 
Policy  Memo  121B,  Labeling  of  Modified, 
Substitute  Versions  of  Fresh  (Species) 
Sausage,  Hamburger,  or  Ground  Beef 
Products  with  Added  Ingredients  Used  to 
Replace  Fat  that  Qualify  for  Use  of  Certain 
Nutrient  Content  Claims  Associated  with  a 
Reduction  in  Fat  Content,  January  20, 1995. 

3.  Food  Safety  and  Inspection  Service 
Policy  Memo  123,  Modified  Breakfast 
Sausage,  Cooked  Sausage,  and  Fermented 
Sausage  Products  Identified  by  a  Nutrient 
Content  Claim  and  a  Standardized  or 
Traditional  Name,  January  20, 1995. 

4.  December  30, 1996  letter  and  data  from 
the  Central  Soya  Company,  Inc.,  Fort  Wayne, 
IN,  to  the  Food  Safety  and  Inspection 
Service,  supporting  the  use  of  soy  protein 
concentrate,  a  combination  of  soy  protein 
concentrate  and  modified  food  starch,  and  a 
combination  of  soy  protein  concentrate  and 
carrageenan  to  control  the  purge  of  brine  in 
“Ham  Water  Added”  and  “Ham  and  Water 
Product — X%  of  Weight  is  Added 
Ingredients.” 

5.  Functionality  of  Soy  Protein  Concentrate 
in  Injected  and  Tumbled  Ham,  Central  Soya 
Company,  Inc.,  Fort  Wayne,  IN,  Linda  Wells- 
Beck  and  George  Rakes,  1995-1996. 

6.  Functionality  of  Soy  Protein  Concentrate 
and  Food  Starch-Modified  in  Injected  and 
Tumbled  Ham,  Central  Soya  Company,  Inc., 
Fort  Wayne,  IN,  Linda  Wells-Beck  and 
George  Rakes,  1995-1996. 

7.  January  15, 1999  letter  from  the  Food 
and  Drug  Administration  (FDA),  Center  for 
Applied  Nutrition  and  Safety,  to  the  Food 
Safety  and  Inspection  Service,  stating  that 
FDA  is  not  concerned  about  the  use  of 
modified  food  starches  listed  in  21  CFR 
172.892,  including  soy  protein  concentrate, 
in  meat  at  levels  up  to  3.5  percent. 

[FR  Doc.  99-12882  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3410-DN-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-NM-383-AD;  Amendment 
39-11175;  AD  99-11-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737 
series  airplanes,  that  requires  repetitive 
displacement  tests  of  the  secondary 
slide  in  the  dual  concentric  servo  valve 
of  the  power  control  unit  (PCU)  for  the 


rudder,  and  replacement  of  the  valve 
assembly  with  a  modified  valve 
assembly,  if  necessary.  This  amendment 
is  prompted  by  reports  of  cracking 
found  in  PCU  secondary  servo  valve 
slides.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
secondary  slide  and  consequent  rudder 
hardover  and  reduced  controllability  of 
the  airplane. 

dates:  Effective  Jime  28, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28, 
1999. 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.  O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Jones,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  cunend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737  series  airplanes  was  published  in 
the  Federal  Register  on  January  13, 

1999  (64  FR  2161).  That  action  proposed 
to  require  repetitive  displacement  tests 
of  the  secondary  slide  in  the  dual 
concentric  servo  valve  of  the  power 
control  unit  (PCU)  for  the  rudder,  and 
replacement  of  the  valve  assembly  with 
a  modified  valve  assembly,  if  necessary. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Opportunity  To  Comment 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

Several  commenters  express  support 
for  the  proposed  rule. 


1.  Requests  To  Extend  the  Initial 
Compliance  Time 

Several  commenters  request  that  the 
initial  compliance  time  be  extended  for 
the  displacement  test.  While  the 
proposed  rule  specifies  an  initial 
compliance  time  of  4  months  for  certain 
airplanes,  the  commenters  suggest 
extensions  of  the  initial  compliance 
time  ranging  from  an  initial  compliance 
time  of  8  months  to  an  initial 
compliance  time  of  2  years.  The 
following  identifies  justifications 
provided  by  the  commenters  for 
increcising  the  compliance  time: 

•  Some  of  the  commenters  state  that 
testing  and  analysis  to  date  indicate  that 
the  servo  valve  of  the  PCU  can  sustain 
the  highest  loads  expected  to  occur  in 
the  normal  service  life  of  the  Model  737 
fleet  of  airplanes.  The  testing  and 
analysis  also  indicate  that  a  single  valve 
leg  crack  still  permits  the  PCU  to 
function  normally  for  periods  of  time 
much  greater  than  the  proposed  4- 
month  compliance  time. 

•  Other  conunenters  assert  that  an 
inadequate  number  of  qualified  repair 
facilities  exist,  and  that  the  number  of 
PCU’s  in  the  fleet  are  inadequate  to 
permit  compliance  with  the  proposed 
AD.  To  meet  the  compliance  time  for 
the  3,000  and  more  PCU’s  that  would 
require  testing  would  likely  ground  a 
significant  number  of  airplanes. 

•  Two  commenters  state  that  the 
financial  implications  of  meeting  the 
proposed  compliance  time  could  result 
in  bankruptcy  of  one  or  more  small 
airlines. 

•  One  commenter  states  that  the 
shipping  time  alone,  without 
consideration  of  any  other  factors, 
would  prevent  operators  from 
completing  the  displacement  tests 
within  the  compliance  time  specified  in 
the  proposal. 

•  Several  commenters  state  that  all 
spares  facilities  are  at  maximum  use  and 
spare  PCU’s  are  all  being  used  in  order 
to  comply  with  the  requirements  of  AD 
97-14-04,  amendment  39-10061  (62  FR 
35068,  June  30, 1997). 

•  Another  commenter  states  that  the 
turnaround  time  for  replacing  units  not 
modified  in  accordance  with  AD  9  7-14- - 
04  is  approximately  30  to  45  days.  Such 
turnaround  time  for  those  units  would 
prevent  some  operators  from  complying 
within  the  proposed  compliance  time. 

•  One  other  commenter  expresses  a 
serious  concern  that  accomplishment  of 
all  the  testing  done  in  the  limited  time 
proposed  (4  months)  could  result  in  the 
introduction  of  various  maintenance 
errors  that  would  possibly  introduce  a 
new  unsafe  condition. 

The  FAA  concurs  that  the  initial 
compliance  time  for  accomplishment  of 
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the  displacement  test  can  be  extended. 
Further,  the  FAA  has  reviewed  certain 
testing  that  indicates  that  valve  slides 
with  cracks  can  meet  the  control  valve 
limit  and  ultimate  load  requirements  as 
well  as  survive  numerous  life  cycles. 
Additionally,  the  FAA  has  reviewed  the 
results  of  analyses  that  indicate  valves 
with  single  cracks  can  withstand  an 
interval  greater  than  the  proposed  4- 
month  interval.  While  the  testing  and 
analyses  results  are  not  definitive  proof 
that  a  second  crack  will  not  develop,  the 
results  are  evidence  that  valves  widi 
single  cracks  are  safe  in-service  for  a 
limited  interval.  The  FAA  also 
acknowledges  that  the  number  of  PCU’s 
in  the  fleet  and  the  number  of  qualified 
repair  facilities  may  not  be  adequate  to 
permit  compliance  for  the  fleet  within  4 
months.  In  light  of  this  information,  the 
FAA  has  determined  that  the 
compliance  time  of  paragraphs  (a)(1), 
(a)(2),  and  (a)(3)  of  this  AD  can  be 
extended  to  16  months.  The  final  rule 
reflects  this  change. 

2.  Requests  To  Extend  the  Repetitive 
Displacement  Testing  Intervals 

One  commenter  requests  that  the 
repetitive  testing  intervals  be  extended 
fi'om  12,000  to  12,800  flight  hours  to 
coincide  with  a  major  check  in  the 
Boeing  Maintenance  Planning 
Document.  Another  commenter,  the 
airplane  manufacturer,  requests  that  the 
interval  be  extended  from  12,000  to 
24,000  flight  hours.  Both  commenters 
state  that  the  displacement  testing 
interval  should  coincide  with  scheduled 
heavy  maintenance  to  preclude  an 
undue  burden  on  operators  and  to 
reduce  any  potential  maintenance 
errors. 

The  FAA  concurs  that  the  repetitive 
testing  interval  may  be  extended  from 
12,000  to  24,000  flight  hours.  The  FAA 
finds  that,  based  on  results  of  testing 
and  anedysis  (referred  to  in  comment  1. 
of  this  AD),  extending  the  testing 
interval  will  not  adversely  affect  the 
safety  of  the  fleet.  Additionally,  the 
FAA  concurs  that,  in  this  case,  less 
chance  of  maintenance  errors  will  occur 
if  the  testing  is  accomplished  during 
scheduled  heavy  maintenance. 
Paragraph  (b)  of  this  AD  has  been 
revised  to  specify  an  interval  of  24,000 
flight  homs  for  the  repetitive 
displacement  testing. 

3.  Requests  To  Withdraw  the  Proposed 
Rule 

One  commenter,  the  airplane 
manufactxirer,  states  that  there  is  no 
technical  data  to  support  the  position 
that  “an  unsafe  condition  is  likely  to 
exist  or  develop”  as  stated  in  the 
proposed  rule.  The  commenter  states 


that,  on  the  other  hand,  the  FAA’s 
concern  of  a  possible  condition 
developing  into  a  “thru-crack” 
condition  on  both  the  1st  leg  and  the 
2nd  leg  of  the  secondary  slide  clevis  is 
based  on  a  hypothetical  and 
unsubstantiated  extrapolation  of 
failures.  Further,  the  commenter  states 
that,  although  it  agrees  that  “thru- 
cracking”  of  both  the  1st  leg  and  2nd  leg 
of  the  secondary  slide  clevis  would  be 
an  unsafe  condition,  the  commenter 
strongly  disagrees  that  such  a  condition 
exists  in  service  or  that  it  is  likely  to 
develop  while  the  slide  is  installed  in  a 
rudder  PCU.  The  commenter  also  asserts 
that,  based  on  the  results  of  testing  and 
analyses  by  both  the  airplane 
manufacturer  and  the  PCU 
manufactmer,  the  secondary  slide  is  not 
susceptible  to  cracking  after  installation 
in  the  PCU.  The  commenter  concludes 
that  the  only  plausible  cause  of  cracking 
of  the  secondary  slides  is  slide 
mishandling  or  in-process  damage. 

Another  commenter  states  that  testing 
and  analyses  performed  by  both  the 
airplane  manufacturer  and  PCU 
manufacturer  indicate  that  sufficient 
redundancy  is  provided  in  the  rudder 
system  to  operate  almost  18  lifetimes 
with  one  broken  leg  of  the  secondary 
slide.  Additionally,  the  commenter 
asserts  that,  even  in  a  worst-case 
scenario  of  both  legs  of  the  secondary 
slide  having  a  thru-fracture,  and  a  piece 
of  material  causing  both  primary  and 
secondary  slides  to  jam  that  results  in 
full  rudder  deflection,  sufficient 
controllability  of  the  airplane  would  be 
ensured  by  the  rudder  pressure  limiting 
device  required  by  AD  97-14-03. 

The  FAA  infers  that  the  commenters 
are  requesting  that  the  proposed  rule  be 
withdrawn.  The  FAA  does  not  concur. 
The  root  cause  of  the  cracked  servo 
control  valves  of  the  PCU  has  not  been 
determined.  The  only  way  these  cracks 
have  been  duplicated  so  far  is  by 
dropping  or  hammering  the  secondary 
valve  slide.  The  FAA  considers  it 
unlikely  that  all  of  the  12  control  valves 
had  been  dropped  or  hammered,  which 
suggests  that  there  may  be  additional 
factors  that  make  the  secondary  valve 
slide  susceptible  to  cracking.  This  may 
indicate  that  lower  load  phenomena 
(and  possibly  normal  handling)  may  be 
responsible  for  the  cracking.  The  lack  of 
complete  information  makes  it  essential 
that  the  valve  slides  be  removed  from 
the  fleet.  Additionally,  a  single  crack  in 
the  secondary  control  valve  slide  clevis 
reduces  the  load  bearing  redundancy  of 
the  valve  to  a  single  load  path.  Loss  of 
the  remaining  load  path  could  result  in 
uncommanded  rudder  motion  to  a 
hardover  position. 


The  bases  of  the  design  of  the  control 
system  on  Boeing  Model  737  series 
airplanes  is  that  no  single  failure  shall 
result  in  an  unsafe  condition,  and  that 
either  loss  of  a  single  redundant 
mechanism  will  be  detectable  or  the 
remaining  redundant  mechanism  will 
survive  for  the  life  of  the  airplane.  It  is 
generally  accepted  by  the  affected 
operators  and  the  FAA  that  some  valves, 
possibly  up  to  50  valves,  in  the  fleet  are 
cracked.  Some  airplanes  may  be 
reduced  to  single-thread  systems. 
Additionally,  the  rudder  pressure- 
limiting  device  does  not  reduce  pressure 
on  the  Model  737  “classic”  airplanes  at 
altitudes  below  1,000  feet  on  t^eoff  or 
below  750  feet  during  landing.  During 
those  particuleu  conditions, 
uncommanded  rudder  motion  to  a 
hardover  condition  may  be  catastrophic. 
In  light  of  these  findings,  the  FAA  has 
determined  that  the  requirements  of  this 
AD  are  appropriate  and  necessary. 

4.  Request  To  Eliminate  Paragraph 
(a)(2)  of  the  Proposed  Rule 

Another  commenter  states  that 
requiring  performance  of  the 
displacement  test  [as  specified  in 
paragraph  (a)(2)  of  the  proposal]  prior  to 
installation  of  the  PCU  required  by  AD 
97-14-04  will  have  a  negative  effect  in 
the  ability  of  operators  to  accomplish 
compliance  with  that  AD.  The 
commenter  points  out  that  the  resources 
and  units  from  the  spares  pool  will  be 
consumed  in  the  effort  to  comply  with 
the  proposed  rule.  In  addition,  the 
commenter  states  that  the  wording  of 
the  proposal  could  be  interpreted  to 
mean  that  those  PCU’s  installed  prior  to 
the  effective  date  need  to  he  removed 
and  re-tested,  even  though  they  could 
have  already  been  tested.  The  FAA 
infers  that  the  commenter  is  requesting 
that  paragraphs  (a)(2)  and  (c)  of  the 
proposal  be  removed. 

The  FAA  concurs  that  paragraph 
(a)(2)  of  the  proposal  should  be  deleted. 
The  FAA  considers  that  it  would  be 
more  efficient  for  an  operator  to  install 
a  PCU  that  is  in  compliance  with  AD 
97-14-04  and  this  final  rule,  but 
acknowledges  that  it  could  prohibit  an 
operator  from  installing  a  serviceable 
unit  that  complies  with  AD  97-14-04 
simply  because  the  displacement  test 
required  by  this  final  rule  had  not  been 
accomplished.  Therefore,  the  FAA  has 
deleted  paragraph  (a)(2)  of  this  AD  and 
revised  paragraph  (a)(1)  to  remove  the 
phrase  “prior  to  the  effective  date  of  this 
AD.”  Paragraph  (a)(1)  of  this  AD  now 
applies  to  all  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes 
regardless  of  whether  AD  97-14-04  is 
incorporated  before  or  after  the  effective 
date  of  this  AD.  Additionally,  the  FAA 
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has  renumbered  the  sub-paragraphs  of 
paragraph  (a)  of  this  AD  to  reflect  the 
deletion  of  paragraph  (a)(2)  of  this  AD. 
The  FAA  also  has  revised  paragraph  (c) 
of  this  AD  to  specify  that  only  PCU’s 
that  have  completed  a  successful 
displacement  test,  as  signified  by  the 
letter  “C”  after  the  serial  number,  may 
be  installed  as  of  16  months  after  the 
effective  date  of  this  AD.  See  Item  5.  of 
this  AD  for  further  discussion  of  the 
revision  of  paragraph  (c)  of  this  AD. 

5.  Request  To  Revise  Paragraph  (c)  of 
the  Proposed  Rule 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  wording 
of  paragraph  (c)  of  the  proposal  be 
revised.  The  commenter  states  that  the 
current  wording  stating  that  no  person 
shall  install  a  main  rudder  PCU  on  any 
airplane  unless  that  PCU’s  nameplate 
has  been  vibro-engraved  with  the  letter 
“C”  following  the  serial  number  of  the 
PCU  should  be  revised  to  specify  “with 
the  letter  C’  or  greater.”  The  commenter 
states  that  by  adding  the  words  “or 
greater,”  it  allows  for  the  possibility  of 
future  revisions  to  the  PCU. 

Additionally,  the  commenter  points  out 
that  if  “or  greater”  is  not  added,  it 
would  mean  that  installing  a  newer 
version  PCU  would  not  comply  with  the 
requirements  of  the  proposal. 

The  FAA  concurs  for  the  reasons 
submitted  by  the  commenter  and  has 
revised  paragraph  (c)  of  the  final  rule 
accordingly.  In  addition,  the  FAA  has 
extended  the  compliemce  time 
requirement  for  this  paragraph  to  “as  of 
16  months  after  the  effective  date  of  this 
AD.”  The  FAA  has  determined  that,  in 
light  of  the  data  supporting  the  increase 
of  the  initial  and  repetitive  compliance 
times  required  for  the  displacement 
testing  and  the  fact  that  there  could  be 
a  shortage  of  available  spares,  extending 
the  compliance  time  of  paragraph  (c)  to 
correspond  with  the  initial  compliance 
time  for  the  displacement  testing  is 
appropriate. 

6.  Requests  To  Revise  the  Reporting 
Requirements 

Two  commenters  request  that  the 
reporting  requirements  of  paragraph  (d) 
of  the  proposed  AD  be  revised.  One  of 
these  commenters  requests  that  the 
reporting  requirement  for  the  initial 
displacement  testing  should  be  revised 
to  10  days  for  those  failed  control  valves 
that  fail  the  initial  displacement  test  and 
30  days  for  those  control  valves  that 
pass  the  initial  displacement  testing.  No 
justification  for  that  request  was 
provided.  The  other  commenter  requests 
deletion  of  the  requirement  to  report 
results  for  control  valves  that  pass  the 
repetitive  displacement  tests.  The 


commenter  states  that  limiting  the 
reporting  data  to  those  control  valves 
that  fail  any  repetitive  displacement 
testing  will  provide  all  the  necessary 
data  for  analysis.  The  commenter  points 
out  that  eliminating  the  requirement  to 
report  control  valves  that  pass  the 
displacement  testing  of  the  repetitive 
inspections  would  reduce  the  burden  to 
operators,  as  well  as  to  the  FAA. 

The  FAA  concurs  that  reporting  only 
PCU’s  that  fail  repetitive  displacement 
testing  will  provide  adequate 
information  to  determine  the  secondary 
valve  slide  condition  after  extended  in- 
service  time.  The  FAA  considers  that,  in 
the  interest  of  relieving  some  burden  on 
the  operators,  the  reporting  times  for  all 
displacement  testing  may  be  extended 
from  10  days  to  30  days.  The  FAA  finds 
that  extending  the  reporting  time  will 
not  adversely  affect  safety.  The  FAA  has 
revised  paragraph  (d)  of  this  AD  to 
reflect  these  changes. 

7.  Request  To  Revise  Corrective  Action 

One  commenter  requests  that 
paragraph  (b)(2)  of  the  proposed  rule, 
which  requires  accomplishment  of 
corrective  action  in  accordance  with  a 
method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  be 
revised.  The  commenter  states  that  the 
only  corrective  action  available  to 
operators  is  to  replace  the  dual  servo 
valve  with  a  valve  that  passes  the 
displacement  test.  Therefore,  the 
commenter  asserts  that  it  is  unnecessary 
to  require  approval  of  corrective  actions 
ft’om  the  FAA. 

The  FAA  concurs  for  the  reason  given 
by  the  commenter.  Paragraph  (b)(2)  of 
the  final  rule  has  been  revised  to  specify 
that  the  corrective  action  (replacement 
of  the  dual  servo  valve  with  a  valve  that 
passes  the  displacement  test)  shall  be 
accomplished  in  accordance  with  the 
applicable  alert  service  bulletin. 

8.  Request  To  Add  Precautionary 
Language 

Two  commenters  request  that  the 
FAA  add  wording  to  the  proposed  rule 
to  specify  that  only  properly  trained 
maintenance  personnel  and  appropriate 
repair  facilities  are  used  to  accomplish 
the  displacement  testing  and 
replacement  of  the  valve  assemblies 
specified  in  the  proposal.  The 
commenters  state  that,  in  the  past,  it 
appears  that  some  repair  stations  did 
not  have  proper  facilities  or  properly 
trained  personnel,  and  maintenance 
errors  were  made.  The  commenters 
assert  that  the  disassembly  and  testing 
are  complex  and  require  special 
maintenance  laiowledge  and  special 
equipment.  The  commenters  request 
that  precautionary  language  specifying 


that  only  appropriately  trained 
personnel  and  appropriate  maintenance 
facilities  may  be  used  to  accomplish  the 
requirements  of  this  AD  be  added  to  the 
proposal  to  preclude  the  rislc  of 
maintenance  errors. 

The  FAA  does  not  concur  with  the 
commenters’  request  to  include  the 
requested  precautionary  language  in  the 
final  rule.  The  FAA  aclmowledges  that 
displacement  testing  and  replacement  of 
the  valve  assemblies  specified  in  this 
final  rule  may  be  complex  and  may 
require  special  maintenance  knowledge 
and  special  equipment.  However, 
existing  maintenance  regulations  and 
guidance  should  ensure  that  appropriate 
personnel  perform  maintenance  and 
that  appropriate  equipment  and  repair 
facilities  are  used. 

9.  Request  To  Clarify  Compliance  With 
Testing  Requirements 

One  commenter  requests  that  the 
proposal  be  revised  to  clarify  that  vibro- 
engraving  the  letter  “C”  on  the  serial 
number  constitutes  compliance  that  the 
unit  has  met  the  requirements  of  the  AD 
and  that  no  further  testing  is  required. 
The  commenter  states  that  the 
clarification  is  necessary  because  the 
proposal  applies  to  airplanes  by  line 
number  and  does  not  account  for  the 
possibility  that  a  tested  PCU  may  be 
installed  on  an  affected  airplane. 

The  FAA  acknowledges  that  some 
clarification  is  necessary.  First,  this  AD 
applies  to  all  Boeing  Model  737  series 
airplanes  as  stated  in  the  applicability  of 
this  AD,  not  just  to  airplanes  that  are 
specified  by  certain  line  numbers. 
Second,  the  application  of  the  letter  “C” 
(or  greater  letters,  see  Item  5.)  to  the 
serial  number  of  the  PCU  does  not  mean 
that  the  PCU  is  in  compliance  with  the 
full  requirements  of  this  AD.  Such 
application  of  the  letter  “C”  or  greater 
letters  constitutes  only  compliance  with 
the  requirements  of  the  initial 
displacement  test.  Third,  the 
application  of  the  letter  “C”  or  greater 
letters  does  not  mean  that  no  further 
testing  is  required.  The  specific  reasons 
for  the  repetitive  testing  requirements  of 
this  AD  and  the  consideration  of  these 
requirements  as  interim  action  is 
discussed  elsewhere  in  Item  12.  of  this 
AD.  The  FAA,  however,  concurs  that 
clarification  may  be  necessary  in 
paragraph  (c)  of  this  AD  to  ensure  that 
accomplishment  of  the  application  of 
the  letter  “C”  or  greater  letters  does 
constitute  compliance  with  the 
requirement  to  accomplish  the  initial 
displacement  test.  Paragraph  (c)  of  this 
AD  has  been  revised  to  clarify  this 
point. 
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10.  Request  To  Add  New  Service 
Information 

One  commenter,  the  airplane 
manufacturer,  requests  that  both 
Revisions  1  of  Boeing  Alert  Service 
Bulletins  737-27A1221  and  737- 
27A1222,  both  dated  January  28, 1999, 
be  added  to  the  proposed  rule  as 
appropriate  sovuces  of  service 
information.  The  conunenter  states  that 
minor  changes  were  made  in  the  new 
alert  service  bulletins. 

The  FAA  has  reviewed  and  approved 
both  Revisions  1  of  the  alert  service 
bulletins.  The  FAA  has  determined  that 
the  revised  alert  service  bulletins 
contain  not  only  minor  changes,  but 
changes  that  contain  descriptive 
material  that  is  clarifying  in  natvue. 
Since  those  revisions  to  not  add  any 
burden  to  operators,  the  FAA  has 
revised  paragraphs  (a)  and  (b)  of  the 
final  rule  to  reflect  both  Revisions  1  of 
the  service  bulletins  as  the  applicable 
sources  of  service  information  for  this 
AD.  The  FAA  also  has  revised  the  final 
rule  by  adding  a  new  NOTE  2  that 
specifies  that  accomplishment  of  the 
initial  displacement  testing  in 
accordance  with  earlier  editions  of  the 
service  bulletins  is  acceptable  for  the 
initial  displacement  testing  required  by 
this  AD. 

11.  Requests  To  Revise  Cost  Impact 

Several  commenters  request  that  the 
cost  impact  information  provide  more 
realistic  estimates  of  the  costs  for 
affected  airplanes.  These  commenters 
request  that  the  proposal  include 
estimates  of  cost  for  such  items  as: 
scheduling  and  administrating; 
removing  and  replacing  of  the  PCU, 
shipping  of  the  PCU’s;  performing  the 
displacement  testing  and  the  full 
Acceptance  Test  Procedvue  (ATP)  if 
completed  by  a  third  party;  and  the 
estimated  costs  of  performing  the 
displacement  testing  repetitively. 

The  FAA  does  not  concur  that  the 
cost  impact  information  should  be 
revised.  The  cost  estimates  provided  in 
this  AD  represent  the  time  necessary  to 
perform  only  the  actions  actually 
required  by  this  AD.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  “incidental”  costs  in  addition  to 
the  “direct”  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative" actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 


The  replacement  of  the  valve 
assembly  that  the  commenters  refer  to 
are  actions  that  must  be  accomplished 
in  the  event  that  the  results  of  £he 
displacement  testing  are  outside  the 
limits  specified  in  the  service  bulletin. 
Typically,  the  economic  analysis  of  an 
AD  is  limited  to  the  cost  of  actions 
actually  required  by  the  rule.  It  does  not 
consider  the  costs  of  “on  condition” 
actions  (that  is,  actions  taken  to  correct 
cm  unsafe  condition  if  found),  since 
those  actions  would  be  required  to  be 
accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations. 

12.  Request  To  Delete  the  “Interim 
Action”  Section 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  “Interim 
Action”  section  of  the  proposal  be 
deleted.  The  commenter  states  that  there 
is  no  data  to  indicate  that  there 
continues  to  be  any  diminished  level  of 
safety  once  the  rudder  PCU  has 
successfully  completed  a  displacement 
test.  The  commenter  concludes  that 
there  is  no  known  safety  concern  that 
will  require  a  “final  action.”  The 
commenter  also  requests  that  reference 
in  the  preamble  of  the  proposal  to  a 
final  action  not  being  identified  yet  be 
deleted.  The  commenter  asserts  that 
satisfactory  results  of  displacement 
testing  is  adequate  proof  that  cracking 
does  not  exist  in  the  PCU. 

The  FAA  does  not  concur;  a  final 
solution  to  terminate  the  required 
repetitive  displacement  tests  may  be 
necessary.  As  stated  previously,  12 
cracked  control  valves  have  been 
reported  to  date.  However,  the  root 
cause  for  the  cracking  has  not  been 
positively  determined.  The  only  way 
these  cracks  have  been  duplicated  so  far 
is  by  dropping  or  hammering  the 
secondary  valve  slide.  The  FAA 
considers  it  unlikely  that  all  12  control 
valves  had  been  dropped  or  hammered. 
The  FAA  considers  it  more  likely  that 
lower  load  phenomena  (and  possibly 
normal  handling)  may  be  responsible  for 
the  cracking,  which  indicates  that  there 
may  be  additional  factors  that  make  the 
secondary  valve  slide  susceptible  to 
cracking.  The  lack  of  a  root  cause, 
varying  sensitivity  of  different  control 
valves  to  cracking,  and  uncertainties 
associated  with  damage  tolerance 
analyses  on  the  valve  material  indicates 
to  the  FAA  that  valve  design  may  not  be 
adequate  and  that  cracking  may  occur  in 
the  future.  The  FAA  does  not  consider 
that  the  results  of  a  single  displacement 


test  is  proof  that  cracking  will  not 
eventually  occur  in  the  PCU  valve. 

For  the  reasons  stated  above,  the  FAA 
does  not  concur  that  it  is  unnecessary  to 
specify  that  the  FAA  may  consider 
further  rulemaking.  No  change  to  the 
final  rule  in  this  regard  is  necessary. 

13.  Requests  To  Allow  Dye  Penetrant 
Inspections 

Several  commenters  request  that  dye 
penetrant  inspections  be  required 
instead  of  displacement  testing.  One 
conunenter  asserts  that,  if  a  cracked 
valve  has  been  dye  penetrant  inspected 
and  found  to  be  free  of  cracking,  no 
further  displacement  testing  should  be 
required.  This  same  commenter  states 
that,  since  there  are  no  delayed  cracking 
mechanisms  involved,  a  previous  dye 
penetrant  inspection  to  detect  any 
cracking  is  sufficient.  Another 
commenter  states  that  dye  penetrant 
inspection  actually  detects  cracking 
better  than  the  displacement  test.  That 
commenter  states  that  the  dye  penetrant 
inspection  is  better  because  it  can  detect 
all  cracking  and  that  accomplishment  of 
a  displacement  test  could  leave  a  valve 
installed  that  contains  small  cracks.  The 
conunenter  further  asserts  that 
completion  of  a  dye  penetrant 
inspection  should  suffice  as  a 
terminating  action  for  the  proposed 
actions. 

The  FAA  does  not  concm  that  dye 
penetrant  inspection  should  be  required 
in  lieu  of  displacement  testing.  The 
FAA  considers  that  dye  penetrant 
inspection  techniques  have  varied  levels 
of  crack  detection  capability.  Some  dye 
penetrant  inspection  techniques  may 
not  have  the  capability  to  detect  some 
cracking  that  can  propagate  to  failure  of 
a  single  leg.  Additionally,  the 
displacement  test  is  performed  on  an 
assembled  PCU.  This  ensures  that 
secondary  control  valve  is  in  its  most 
protected  configvuation,  and  that  the 
secondary  valve  slide  is  not  subjected  to 
further  handling.  Therefore,  it  is 
imnecessary  to  revise  the  final  rule  in 
this  regard. 

14.  Requests  To  Credit  Dye  Penetrant 
Inspections 

Two  commenters  request  that  PCU’s 
that  have  been  inspected  previously 
with  dye  penetrant  be  exempt  from  the 
proposed  requirement  to  accomplish 
displacement  testing.  The  commenters 
also  request  that,  at  a  minimum,  the 
FAA  increase  the  initial  compliance 
time  and  repetitive  intervals  of  the 
proposed  AD  for  those  PCU  valves  that 
have  had  a  dye  penetrant  inspection. 
The  commenters  assert  that,  since  the 
cause  of  the  valve  cracking  is  due  to 
handling  prior  to  the  valve  assembly. 
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accomplishment  of  a  dye  penetrant 
inspection  and  careful  assembly  provide 
acceptable  assurance  that  the  control 
valve  is  not  cracked  and  does  not  need 
to  be  displacement  tested. 

The  FAA  does  not  concur  with  the 
commenters’  request.  The  FAA  finds 
that  PCU  valves  that  have  had  a  dye 
penetrant  inspection  must  undergo  the 
displacement  testing  at  the  same  initial 
and  repetitive  intervals  as  the  other 
valves.  As  discussed  previously  (Item 
13.),  dye  penetrant  inspection 
techniques  have  varied  levels  of  crack 
detection  capability.  Some  dye 
penetrant  inspection  techniques  may 
not  have  the  capability  to  detect  partial 
cracks  that  can  propagate  into  a  leg 
failvne.  The  displacement  testing  will 
detect  partial  cracking  by  causing  the 
crack  to  propagate  to  failure  of  a  single 
leg.  Additionally,  after  a  dye  penetrant 
inspection  is  accomplished,  the 
secondary  control  valve  slide  is  again 
subject  to  handling  because  the  valve 
must  be  cleaned  and  reassembled.  The 
FAA  considers  that  the  increase  in 
initial  compliance  time  (as  discussed  in 
Item  1.)  and  the  intervals  for  the 
repetitive  displacement  testing  provided 
in  this  final  rule  should  provide  some 
additional  time  for  completing  the 
displacement  testing.  No  change  is 
necessary  to  the  final  rule  in  regard  to 
dye  penetrant  inspection. 

15.  Request  To  Eliminate  the 
Installation  Requirements  of  AD  97-14- 
04 

One  commenter  requests  that  the  FAA 
suspend  the  requirement  to  install  PCU 
valves  required  by  AD  97-14-04.  The 
commenter  states  that  until  the  root 
cause  of  the  secondary  slide  cracking  is 
identified,  the  PCU’s  required  by  AD 
97-14-04  should  not  be  installed. 

The  FAA  does  not  concur.  Although 
the  root  cause  of  the  PCU  valve  cracking 
has  not  been  identified,  testing  and 
analysis  indicate  that  a  cracked  valve 
will  perform  its  intended  function  for  a 
certain  period  of  time.  The  repetitive 
displacement  testing  will  identify  any 
cracked  valves  and  facilitate  their 
removal.  The  valves  installed  in 
accordance  with  AD  97-14-04  eliminate 
design  “features”  that  could  lead  to 
potentially  unsafe  flight  conditions  (e.g., 
reversal,  overstroke,  and  high  residual 
pressures).  Therefore,  the  FAA 
considers  the  benefits  of  continued 
incorporation  of  AD  97-14-04  to 
outweigh  the  risks  of  secondary  valve 
cracking.  The  FAA  has  determined  that 
unless  new  information  develops  that 
reveals  evidence  contrary  to  the  need  for 
the  implementation  of  the  requirements 
of  AD  97-14-04,  those  requirements  are 
still  valid  and  necessary  to  ensure  the 


operational  safety  of  the  fleet.  No 
change  is  necessary  to  the  requirements 
of  this  final  rule  in  this  regcud. 

16.  Request  To  Add  an  Inspection  to  the 
Requirements  of  the  Proposed  Rule 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  add  an 
inspection  for  chipping  in  the  area  of 
the  clevis.  The  commenter  states  that  a 
control  valve  that  was  removed  from  a 
kit  had  a  particle  missing  from  the 
clevis  end  that  appeared  to  be  chipped 
off.  Therefore,  the  commenter  states  that 
it  would  be  prudent  to  inspect  for 
chipping  to  ensure  that  other  chipped 
valves  are  in  the  fleet. 

The  FAA  does  not  concur  that  an 
inspection  for  chipping  should  be  added 
to  the  final  rule.  Although  the  FAA 
agrees  that  the  valves  in  the  fleet  should 
not  be  chipped,  only  one  control  valve 
that  was  chipped  has  been  detected.  The 
FAA  considers  that  the  mechanism 
causing  the  chip  is  independent  of  the 
cause  of  the  cracldng  of  control  valves. 

If  an  inspection  requirement  to  the  final 
rule  increases  the  burden  of  the 
operator,  it  would  necessitate  issuing  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  to  permit  public 
comment  in  accordance  with  the 
Administrative  Procedures  Act  (APA). 
The  FAA  has  determined  that  delay  of 
the  final  rule  is  not  warranted  based  on 
the  identified  unsafe  condition 
addressed  in  this  rule.  However,  the 
FAA  may  consider  separate  rulemaldng 
to  address  the  concern  of  possible 
chipped  secondary  control  valves. 

17.  Request  To  Remove  Requirement  To 
Test  Slides  Already  in  Service 

The  commenter  states  that  slides 
currently  installed  on  PCU’s  do  not 
need  to  be  displacement  tested.  The 
commenter  asserts  that,  once  control 
valves  are  installed,  they  are  protected 
from  damage.  The  commenter  concludes 
that  the  requirement  to  test  slides 
already  in  service  should  be  deleted 
from  the  proposal. 

The  FAA  does  not  concur.  Even 
though  slides  installed  on  PCU’s  are 
substantially  protected,  two  issues  exist 
that  indicate  that  PCU’s  in  service  need 
to  be  tested.  One,  a  cracked  valve  was 
detected  on  a  PCU  removed  from 
service.  Two,  the  root  cause  of  the 
cracking  and  sensitivity  to  cracking  has 
not  been  established.  Since  the  FAA 
finds  that  all  cracked  control  valves 
must  be  removed  from  the  fleet,  all 
valves  that  are  installed  must  be  tested. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 


18.  Request  To  Postpone  Requirements 
Until  a  Terminating  Action  is  Provided 

One  commenter,  an  airline  operator, 
requests  that  the  FAA  define  a 
terminating  action  for  the  repetitive 
displacement  tests  required  by  the 
proposed  AD.  The  commenter  states 
that  time  should  be  allotted  to  find  a 
terminating  action  in  order  to  reduce  the 
risk  of  errors  occurring  from  repeating 
displacement  testing.  The  FAA  infers 
that  the  commenter  is  requesting  that 
the  requirements  specified  in  the 
proposal  be  postponed  until  a 
terminating  action  is  provided. 

The  FAA  does  not  conciu  that 
additional  time  to  develop  and  approve 
a  terminating  action  is  warranted  to 
delay  issuance  of  this  final  rule.  The 
FAA  has  determined  that  the  identified 
unsafe  condition  must  be  addressed 
even  though  the  terminating  action  has 
not  been  developed  and  approved  yet. 
The  FAA,  however,  has  been  advised 
that  a  design  improvement  of  the  clevis 
of  the  secondary  control  valve  slide  that 
is  not  susceptible  to  cracking  may  be 
cvurently  in  development.  Once  a 
design  is  reviewed  and  approved  by  the 
FAA,  further  rulemaking  may  be 
considered  as  specified  in  the  “Interim 
Action”  section  of  this  AD. 

19.  Request  To  Revise  the  Initial 
Compliance  Time 

One  commenter  requests  that  the  FAA 
revise  the  initial  compliance  time  for 
the  displacement  testing  from  the 
proposed  4  months  to  120  days.  The 
commenter  states  that  correction  of  the 
identified  unsafe  condition  addressed 
by  the  proposal  is  critical  to  flight 
safety. 

The  FAA  does  not  concur  that  the 
compliance  time  should  be  revised  for 
the  reason  suggested  by  the  commenter. 
However,  the  FAA  has  revised  the 
initial  compliance  time  of  the  final  rule 
to  16  months  for  the  reasons  specified 
in  Item  1.  The  FAA  considers  that  the 
extension  of  compliance  time  is  justified 
and  will  not  adversely  effect  the  safety 
of  the  fleet. 

Editorial  Change  to  the  Proposal 

The  FAA  inadvertently  included 
Boeing  Model  737-900  series  airplanes 
in  the  applicability  of  the  NPRM.  Since 
that  model  has  not  yet  been  certificated, 
the  FAA  has  removed  it  from  the  final 
rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
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determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  3,059  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,334  airplanes 
of  U.S.  registry  will  he  affected  hy  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $80,040,  or  $60  per  airplane,  per 
cycle. 

It  will  take  9  work  hours  to  remove 
and  reinstall  or  replace  the  PCU.  For 
Model  737-IOO,  -200,  -300,  -400,  and 
-500  series  airplanes,  however, 
concmrent  accomplishment  of  this  AD 
and  AD  97-14-04  will  preclude  the 
necessity  to  accomplish  this 
replacement  action  twice,  thereby 
offsetting  the  cost  impact  on  operators. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§  39.1 3  [Amended] 

2.  Section  39.13  is  amended  by 

adding  the  following  new  airworthiness 
directive:  -  •  "  ‘  Z ' 

99^11-05  Boeing:  Amendment  39-11175. 

Docket  98-NM-383-AD. 

Applicability:  All  Model  737  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  secondary  servo 
valve  slide  in  the  rudder  power  control  unit 
(PCU)  due  to  cracking  of  the  slide,  and 
consequent  rudder  hardover  and  reduced 
controllability  of  the  airplane,  accomplish 
the  following; 

Displacement  Testing 

(a)  Perform  a  displacement  test  of  the 
secondary  slide  in  the  dual  servo  valve  in  the 
rudder  PCU,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-27A1221,  Revision  1, 
dated  January  28, 1999  (for  Model  737-100, 
-200,  -300,  -400,  and  -500  series  airplanes); 
or  737-27A1222,  Revision  1,  dated  January 
28,  1999  (for  Model  737-600,  -700,  and  -800 
series  airplanes);  at  the  applicable  time 
specified  by  paragraph  (a)(1),  (a)(2),  (a)(3),  or 
(a)(4)  of  this  AD.  Repeat  the  displacement 
test  on  that  PCU  thereafter  at  intervals  not  to 
exceed  24,000  flight  hours. 

Note  2:  Accomplishment  of  the  initial 
displacement  testing  required  by  paragraph 
(a)  of  this  AD  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-27A1221,  dated 
January  14, 1999  (for  Model  737-100,  -200, 


-300,  -400,  and  -500  series  airplanes);  or 
737-27A1222,  dated  January  14, 1999  (for 
Model  737-600,  -700,  and  -800,  series 
airplanes)  is  acceptable  only  for  the  initial 
compliance  requirements  of  this  AD. 

(1)  For  Model  737-100,  -200,  -300,  -400, 
and  500  series  airplanes;  Conduct  the 
displacement  test  within  16  months  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  equipped  with  a  PCU 
having  part  number  65-44861-12  and  having 
serial  number  (S/N)  3509A  or  lower:  Conduct 
the  displacement  test  within  16  months  after 
the  effective  date  of  this  AD. 

(3)  For  Model  737-600,  -700,  and  -800 
series  airplanes  having  line  numbers  1 
through  222  inclusive:  Conduct  the 
displacement  test  within  16  months  after  the 
effective  date  of  this  AD. 

(4)  For  all  other  airplanes:  Conduct  the 
displacement  test  prior  to  the  accumulation 
of  24,000  total  flight  hours  on  the  PCU,  or 
within  30  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

Corrective  Actions 

(b)  If  the  results  of  the  displacement  test 
required  by  paragraph  (a)  of  this  AD  are 
outside  the  limits  specified  by  Boeing  Alert 
Service  Bulletin  737-27A1221,  Revision  1, 
dated  January  28, 1999  (for  Model  737-100, 
-200,  -300,  -400,  and  -500  series  airplanes), 
or  737-27A1222,  Revision  1,  dated  January 
28,  1999  (for  Model  737-600,  -700,  and  -800 
series  airplanes):  Prior  to  further  flight, 
accomplish  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(1)  Replace  the  valve  assembly,  in 
accordance  with  the  applicable  alert  service 
bulletin,  with  a  serviceable  valve  assembly. 
And 

(2)  Following  installation  of  the 
replacement  valve  assembly  in  accordance 
with  paragraph  (b)(1)  of  this  AD,  perform  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly,  in  accordance 
with  the  applicable  alert  service  bulletin.  If 
the  test  results  are  outside  the  limits 
specified  by  the  applicable  alert  service 
bulletin,  prior  to  further  flight,  replace  the 
valve  assembly  with  a  serviceable  valve 
assembly  in  accordance  with  the  applicable 
alert  service  bulletin,  and  repeat  the 
displacement  test  required  by  paragraph  (a) 
of  this  AD  on  that  assembly. 

Note  3:  Boeing  Alert  Service  Bulletin  737- 
27A1222,  Revision  1,  dated  January  28, 1999, 
refers  to  Parker  Service  Bulletin  381500-27- 
01,  dated  December  22, 1998,  as  an 
additional  source  of  service  information  for 
accomplishment  of  the  displacement  test  for 
Model  737-600,  -700,  and  -800  series 
airplanes. 

(c)  As  of  16  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  on  any 
airplane  a  main  rudder  PCU  having  serial 
number  (S/N)  3509A  or  lower  (for  Model 
737-100,  -200,  -300,  -400,  and  -500  series 
airplanes)  or  S/N  0299  or  lowerjfor  Model 
737-600,  -700,  and  -800  series  airplanes) 
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unless  that  PCU’s  nameplate  has  been  vibro- 
engraved  with  the  letter  “C”  or  letters  greater 
than  “C”  following  the  serial  number.  PCU 
nameplates  that  have  been  vibro-engraved 
with  the  letter  “C”  or  letters  greater  than  “C” 
following  the  serial  number  are  considered  to 
be  in  compliance  with  the  requirements  for 
the  initial  inspection  of  this  AD. 

(d)(1)  Within  30  days  after  accomplishing 
the  initial  displacement  test  required  by 
paragraph  (a)  of  this  AD:  Submit  a  report  of 
the  testing  to  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056;  fax 
(425)  227-1181.  The  report  must  include  the 
displacement  testing  results  (both  positive 
and  negative  findings),  test  data  for  any  failed 
valve  assemblies,  a  description  of  any 
discrepancies  if  found,  the  part  number  and 
serial  number  of  each  rudder  PCU  tested,  and 
the  airplane  serial  number. 

(d)(2)  Within  30  days  after  accomplishing 
any  repetitive  displacement  testing  required 
by  paragraph  (a)  of  this  AD:  Submit  a  report 
of  any  failed  valve  assembly  to  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  fax  (425)  227-1181.  The  report 
must  include  the  displacement  testing  results 
of  any  failed  valve  assembly,  test  data  for  any 
failed  valve  assemblies,  a  description  of  any 
discrepancies  found,  the  part  number  and 
serial  number  of  each  rudder  PCU  with  a 
failed  valve  assembly,  and  the  airplane  serial 
number. 

(d)(3)  Within  30  days  after  accomplishing 
the  initial  displacement  test  required  by 
paragraph  (a)  of  this  AD:  Submit  failed  valve 
assemblies  for  analysis  to  Parker  Hannifin 
Corporation,  Chief  Engineer,  Customer 
Support  Operations,  16666  Von  Karman 
Avenue,  Irvine,  California  92606. 

(d) (4)  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Alternative  Methods  of  Compliance  • 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1221,  Revision  1,  dated  January  28, 1999, 
or  Boeing  Alert  Service  Bulletin  737- 
27A1222,  Revision  1,  dated  January  28, 1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group,  P. 
O.  Box  3707,  Seattle,  W'ashington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

^(h)  This  amendment  becomes  effective  on 
June  28, 1999. 

Issued  in  Renton,  Washington,  on  May  13, 
1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  99-12690  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-CE-14-AD;  Amendment  39- 
11178;  AD  99-11-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Mooney 
Aircraft  Corporation  Model  M20R 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Mooney  Aircraft 
Corporation  (Mooney)  Model  M20R 
airplanes.  This  AD  requires  either 
fabricating  and  installing  a  placard  that 
specifies  using  the  air  conditioning 
system  during  cruise  operations  only  or 
deactivating  the  air  conditioning  system 
so  it  cannot  be  used.  This  AD  is  the 
result  of  reports  of  the  existence  of 
dangerous  levels  of  carbon  monoxide 
during  taxi,  climb,  and  descent 
operations  of  the  above-referenced 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  dangerous 
levels  of  carbon  monoxide  from  entering 
the  airplane  cabin  during  takeoff,  climb, 
and  descent  operations  caused  by  the 
present  flight  cabin  sealing  design  of  the 
affected  airplanes,  which  could  result  in 
passenger  injury. 

DATES:  Effective  June  15, 1999. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  18,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 

Attention:  Rules  Docket  No.  99-CE-14- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiuri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Mooney  Aircraft  Corporation,  Louis 
Schreiner  Field,  Kerrville,  Texas  78028. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-14-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Garry  D.  Sills,  Aerospace  Engineer, 

FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5154; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

The  FAA  has  received  reports  of  the 
existence  of  dangerous  levels  of  carbon 
monoxide  in  the  flight  cabin  of  Mooney 
Model  M20R  airplanes.  The  problem  is 
associated  with  the  sealing  requirements 
of  these  airplanes.  The  engine  exhaust  is 
pulled  into  the  tail  cone  from  the 
airstream  to  cool  the  air  conditioning 
condenser  coil.  This  exhaust  then 
stagnates  in  this  area  and,  under  the 
current  flight  cabin  seal  design,  this  mix 
of  air  and  exhaust  gas  is  allowed  to 
enter  into  the  flight  cabin. 

Investigation  of  several  Mooney 
Model  M20R  airplanes  found 
unacceptable  levels  of  carbon  monoxide 
during  taxi,  climb,  and  descent 
operations  when  the  air  conditioner  is 
in  use.  The  problem  does  not  exist 
during  cruise  operations. 

Relevant  Service  Information 

Mooney  has  issued  Service  Bulletin 
M20-270,  Issue  Date:  March  1, 1999, 
which  specifies  accomplishing  one  of 
the  following: 

— Fabricating  and  installing  a  placard 
that  specifies  using  the  air 
conditioning  system  dining  cruise 
operations  only:  or 
— Deactivating  the  air  conditioning 
system  so  it  caimot  be  used. 

The  FAA’s  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
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information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  dangerous  levels  of  carbon 
monoxide  from  entering  the  airplane 
cabin  during  takeoff,  climb,  and  descent 
operations  caused  by  the  present  flight 
cabin  sealing  design  of  the  affected 
airplanes,  which  could  result  in 
passenger  injury. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mooney  Model  M20R 
airplanes  of  the  same  type  design,  the 
FAA  is  taking  AD  action.  This.  AD 
requires  either  fabricating  and  installing 
a  placard  that  specifies  using  the  air 
conditioning  system  dining  cruise 
operations  only  or  deactivating  the  air 
conditioning  system  so  it  cannot  be 
used. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  (possible 
passenger  injury  caused  by  the  existence 
of  dangerous  carbon  monoxide  levels) 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  opportunity  for  public  prior 
comment  hereon  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  99-CE-14-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the* 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  ffie  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-11-07  Mooney  Aircraft  Corporation: 
Amendment  39-11178;  Docket  No.  99- 
CE-14-AD. 

Applicability:  Model  M20R  airplanes, 
certificated  in  any  category;  that  incorporate 
the  following  serial  numbers:  29-0033,  29- 
0062,  29-0088,  29-0090,  29-0092,  29-0096, 
29-0098,  29-0109,  29-0117,  29-0119,  29- 
0130,  29-0132,  29-0133,  29-0134,  29-0139, 
29-0142,  29-0143,  29-0144,  29-0149,  29- 
0154,  29-0155,  29-0156,  29-0159,  29-0161, 
29-0162,  29-0164, 29-0171,  29-0172,  and 
29-0180. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  dangerous  levels  of  carbon 
monoxide  from  entering  the  airplane  cabin 
during  takeoff,  climb,  and  descent  operations 
caused  by  the  present  flight  cabin  sealing 
design  of  the  affected  airplanes,  which  could 
result  in  passenger  injury,  accomplish  the 
following: 

(a)  Accomplish  one  of  the  following 
actions: 

(1)  Fabricate  a  placard  that  incorporates  the 
following  words  (using  at  least  Ve-inch 
letters),  and  install  this  placard  on  the 
instrument  panel  within  the  pilot’s  clear 
view: 

“AIR  CONDITIONING  SYSTEM  TO  BE 
utilized  during  cruise  OPERATION 
ONLY” 

Instead  of  fabricating  the  placard,  it  may  be 
obtained  from  the  Mooney  Aircraft 
Corporation  at  the  address  specified  in 
paragraph  (e)  of  this  AD,  and  is  referenced  in 
Mooney  Service  Bulletin  M20-270,  Issued 
Date:  March  1, 1999;  or 

(2)  De-activate  the  air  conditioning  system. 

(b)  Accomplishing  the  placard 
requirements  of  paragraph  (a)(1)  of  this  AD 
may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  tbe  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  tbe  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
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and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  Use  of  the  air 
conditioning  system  is  prohibited  during  any 
such  flight. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Airplane 
Certification  Office  (AGO),  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO  (ASW- 
150). 

(e)  Mooney  Aircraft  Corporation  Service 
Bulletin  M20-270,  Issue  Date;  March  1, 1999, 
may  be  obtained  from  the  Mooney  Aircraft 
Corporation,  Louis  Schreiner  Field,  Kerrville, 
Texas  78028.  Copies  of  this  document  and 
other  information  related  to  this  AD  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri. 

(f)  This  amendment  becomes  effective  on 
June  15,  1999. 

Issued  in  Kansas  City,  Missouri,  on  May 
14, 1999. 

Marvin  R.  Nuss, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  99-12974  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  98-ANM-19] 

Establishment  of  Class  D  Airspace  and 
Modification  of  Class  E  Airspace, 
Bozeman,  MT;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  March  22, 1999, 
that  inadvertently  listed  an  airspace 
extension  as  a  Class  D.  The  extension 
should  be  Class  E,  and  all  airspace 
boundaries  remain  the  same.  The  final 
rule  established  Class  D  airspace,  and 
modified  Class  E  airspace  at  Gallatin 
Field,  Bozeman,  MT.  This  action 
corrects  the  final  rule  by  reflecting  the 
power  type  of  airspace  in  the  legal 
description,  and  also  corrects  the 
effective  date. 

EFFECTIVE  DATE:  0901  UTC,  July  15, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Ripley,  ANM-520.6  Federal 


Aviation  Administration,  Docket  No. 
98-ANM-19, 1601  Lind  Avenue  SW, 
Renton,  Washington,  98055-4056; 
telephone  number  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION:  On  March 
22, 1999,  the  FAA  published  a  final  rule 
that  established  Class  D,  and  amended 
Class  E2  airspace  designation  (64  FR 
13671).  However,  that  action 
erroneously  did  not  list  the  airspace 
extension  to  the  Class  D,  and  Class  E2 
airspace,  as  a  Class  E4  extension.  This 
action  corrects  the  final  rule  reflecting 
the  proper  airspace  designations,  all 
airspace  boundaries  remain  the  same. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  D, 
and  Class  E  airspace  description  at 
Bozeman,  MT,  as  published  in  the 
Federal  Register  on  March  22, 1999,  (64 
FR  13671),  (Federal  Register  Document 
No.  99-6939)  is  corrected  as  follows: 

1.  On  page  13671,  in  column  3,  under 
the  heading  EFFECTIVE  DATE,  correct  the 
original  effective  date  to  read  “0901 
UTC,  July  15, 1999”. 

2.  On  page  13672,  in  column  1,  under 
the  heading  “History”,  the  second 
paragraph,  the  second  sentence  is 
corrected  to  read  “Class  D  surface 
airspace  area.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport,  and  Class  E  airspace  designated 
as  an  extension  to  a  Class  D  or  Class  E 
surface  area  are  published  in  paragraph 
5000,  paragraph  6002,  and  paragraph 
6004,  respectively,  of  FAA  Order 
7400. 9F,  dated  September  10, 1998,  and 
effective  September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1”. 

§  71 .1  [Corrected] 

3.  On  page  13672,  in  column  2,  the 
airspace  descriptions  in  FAA  Order 
7400.9F  incorporated  by  reference  in  14 
CFR  71.1  are  corrected  to  read  as 
follows: 

***** 

Paragraph  5000  General 
ANM  MT  D  Bozeman,  MT  [New] 

Bozeman,  Gallatin  Field,  MT 

(Lat.  45°46'37"  N,  long.  111°09'11"  W) 

That  airspace  extending  upward  from  the 
smface  to  7,000  feet  MSL  within  a  4.4-mile 
radius  of  Gallatin  Field.  This  Class  D  airspace 
area  is  effective  dming  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 


Paragraph  6002  Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

ANM  MT  E2  Bozeman,  MT  [Revised] 
Bozeman,  Gallatin  Field,  MT 
(Lat.  45°46'37"  N,  long.  111°09'11"  W) 
Within  a  4.4-mile  radius  of  Gallatin  Field. 
This  Glass  E  airspace  areas  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Paragraph  6004  Class  E  airspace  designated 
as  an  extension  to  a  Class  D  or  Class  E 
surface  area. 

ANM  MT  E4  Bozeman,  MT  [New] 

Bozeman,  Gallatin  Field,  MT 
(Lat.  45°46'37"N,  long.  111°09'11''W) 
Bozeman  ILS  Localizer 
(Lat.  45°46'01"N,  long.  111°08'13"  W) 

That  airspace  extending  upward  from  the 
surface  within  3  miles  each  side  of  the 
Bozeman  ILS  northwest  localizer  course 
extending  from  the  4.4-mile  radius  of  the 
Bozeman  Airport  to  14  miles  northwest  of 
Gallatin  Field. 

***** 

Issued  in  Seattle,  Washington,  on  May  14, 
1999. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 

[FR  Doc.  99-12947  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ASW-57] 

Revision  of  Class  E  Airspace;  Pampa, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Pampa,  TX. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  10562  is  effective 
0901  UTC,  July  15,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5793. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  mle  »vith  a 
request  for  comments  in  the  Federal 
Register  on  March  5, 1999  (64  FR 
10562).  The  FAA  uses  the  direct  final 
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rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  15, 1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  April  30, 
1999. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-12950  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  99-ASW-03] 

Establishment  of  Class  E  Airspace; 
Crockett,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Crockett, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  64  FR  10563  is  effective 
0901  UTC,  July  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5793. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  5, 1999  (64  FR 
10563).  The  FAA  uses  the  direct  final 
rulemaking  procedme  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  rec>»ived 
within  the  comment  period,  the 
regulation  would  become  effective  on 


July  15, 1999.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  April  30, 
1999. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-12951  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Docket  No.  98F-0584] 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  monoisopropanolamine 
as  a  dispersant  for  pigments  intended  to 
be  used  either  as  fillers  or  colorants  in 
food-contact  paper  and  paperboard. 

This  action  is  in  response  to  a  petition 
filed  by  DuPont  Chemicals  and  White 
Pigments  and  The  Dow  Chemical  Co. 
OATES:  This  regulation  is  effective  May 
24, 1999;  written  objections  and 
requests  for  a  hearing  by  June  23, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  31, 1998  (63  FR  40912),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4607)  had  been  jointly  filed  by 
DuPont  Chemicals  and  White  Pigments, 
Edge  Moor  Plant,  104  Hay  Rd., 
Wilmington,  DE  19809,  and  The  Dow 
Chemical  Co.,  2030  Dow  Center, 
Midland,  MI  48674.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  to  provide  for  the  safe  use  of 
monoisopropanolamine  as  a  dispersant 
for  pigments  intended  to  be  used  as 


fillers  or  colorants  in  food-contact  paper 
and  paperboard. 

FDA  nas  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  176.170  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  for  the  petition.  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency’s 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  23, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objection 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  analysis  of  the 
specific  factual  information  intended  to 
be  presented  in  support  of  the  objection 
in  the  event  that  a  hearing  is  held. 
Failure  to  include  such  a  description 
and  analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to 
a  hearing  on  the  objection.  Three  copies 
of  all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the 
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heading  of  this  document.  Any 
objection  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  346,  348, 
379e. 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by 
alphabetically  adding  a  new  entry  under 
the  headings  “Lists  of  Substances”  and 
“Limitations”  to  read  as  follows: 

§  1 76.1 70  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods. 

***** 

(a)  *  *  * 

(5)  *  *  * 


List  of  Substances  Limitations 


Monoisopropanolamin-  For  use  as  a  dispers- 
e  (CAS  Reg.  No.  ant  for  titanium  di- 

78-96-6).  oxide  suspensions 

at  a  level  not  to  ex¬ 
ceed  0.68  percent 
by  weight  of  tita¬ 
nium  dioxide.  The 
finished  paper  and 
paperboard  will  be 
used  in  contact 
with  all  food  types 
under  conditions  of 
use  E  through  G 
described  in  table 
2  of  paragraph  (c) 
of  this  section. 


Dated:  May  7, 1999. 

L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 

[FR  Doc.  99-12961  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  98F-0730] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  change  the 
density  specifications  for  ethylene- 
maleic  anhydride  copolymers  intended 
for  use  in  contact  with  food.  This  action 
is  in  response  to  a  petition  filed  by 
Keller  and  Heckman  LLP. 

DATES:  The  regulation  is  effective  May 
24,  1999;  written  objections  and 
requests  for  a  hearing  by  June  23, 1999. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  8,  1998  (63  FR  47503),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4623)  had  been  filed  by  Keller 
and  Heckman  LLP,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  177.1520 
Olefin  polymers  (21  CFR  177.1520),  to 
change  the  the  density  specifications 
ft’om  “0.92-0.94”  to  “0.92  or  greater”  for 
ethylene-maleic  anhydride  copolymers 
intended  for  use  in  contact  with  food.  . 

The  September  8, 1998,  filing  notice 
for  the  petition  stated  that  the  action 
resulting  from  the  petition  qualified  for 
a  categorical  exclusion  under  21  CFR 
25.32(i).  Upon  further  review,  the 
agency  determined  that  such  a 
categorical  exclusion  is  not  appropriate 
for  this  action  because  the  additive  is 
expected  to  be  present  in  the  finished 
food-contact  article  at  a  level  greater 
than  5  percent  by  weight.  Consequently, 
the  agency  considered  the 
environmental  effects  of  this  action. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
has  determined  that  the  petitioner  has 
adequately  demonstrated  that  ethylene- 
maleic  anhydride  copolymers  with  a 


density  specification  of  “0.92  or  greater” 
in  place  of  “0.92-0.94”,  conform  to  the 
identity  and  specifications  under 
§  177.1520(c),  item  6  for  ethylene-maleic 
anhydride  copolymers.  Thus,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulations  in 
§  177.1520  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  persons 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  23, 1999,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objection 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  emy 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  analysis  of  the 
specific  factual  information  intended  to 
be  presented  in  support  of  the  objection 
in  die  event  that  a  hearing  is  held. 
Failure  to  include  such  a  description 
and  analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to 
a  hearing  on  the  objection.  Three  copies 


27916 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


of  all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Any 
objection  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 


Therefore,  vmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows; 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 


Authority:  21  U.S.C.  321,  342,  348,  379e. 

2.  Section  177.1520  is  amended  in  the 
table  in  paragraph  (c)  by  revising  item 
“6.”  under  the  heading  “Density”  to 
read  as  follows: 

§  1 77.1 520  Olefin  polymers. 

■k  it  ic  ii  is 

(c)  *  *  * 


Food  additives.  Food  packaging.  authority  citation  for  21  CFR 

part  177  continues  to  read  as  follows: 


Oletin  polymers 

Density 

Melting  Point  (MP)  or 
softening  point  (SP) 
(Degrees  Centigrade) 

Maximum  extractable 
fraction  (expressed  as 
percent  by  weight  of 
the  polymer)  in  N- 
hexane  at  specified 
temperatures 

Maximum  soluble  frac¬ 
tion  (expressed  as  per¬ 
cent  by  weight  of  poly¬ 
mer)  in  xylene  at  speci¬ 
fied  temperatures 

6.  Ethylene-maleic  anhydride  copolymers 
described  in  paragraph  (a)(6)  of  this  sec¬ 
tion  for  use  as  the  adhesive  component 
in  multilaminate  structures,  or  as  the 
sealant  layer  in  flexible  packaging,  in 
contact  with  food  at  temperatures  not  ex¬ 
ceeding  49  °C  (120  °F) 

0.92  or  greater 

1 .36  pet  at  50  °C. 

2.28  pet  at  25  °C 

Dated:  May  5, 1999. 

L.  Robert  Lake, 

Director,  Office  of  Policy,  Planning  and 
Strategic  Initiatives,  Center  for  Food  Safety 
and  Applied  Nutrition. 

[FR  Doc.  99-12962  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  41 60-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Selenium, 
Vitamin  E  Injection 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
previously  approved  supplemental  new 
animal  drug  application  (NADA)  held 
by  Schering-Plough  Animal  Health 
Corp.  and  to  remove  certain  information 
no  longer  required  in  the  regulations. 
The  approval  concerns  use  of  selenium, 
vitamin  E  injection. 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 


Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  P.O.  Box  1982,  Union,  NJ 
07083-1982,  provided  information  to 
support  prior  approval  of  supplemental 
NADA  30-315  for  selenium,  vitamin  E 
injection.  The  supplement  for  use  of  2 
percent  benzyl  alcohol  instead  of 
1:10,000  thimerosal  had  been  approved 
by  letter  of  August  10, 1981.  FDA 
reviewed  the  information  and  concurred 
that  the  change  in  ingredient  was 
approved.  FDA  also  reviewed  the 
information  requirements  of  the  animal 
drug  regulations  and  determined  that 
specification  of  ingredients  other  than 
active  ingredients  is  not  needed. 
Therefore,  21  CFR  522.2100  is  amended 
to  remove  statement  of  ingredients  other 
than  active  ingredients. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 


Authority:  21  U.S.C.  360b. 

§522.2100  [Amended] 

2.  Section  522.2100  Selenium, 
vitamin  E  injection  is  amended  in 
paragraph  (a)(1)  by  removing  “,  250 
milligrams  polyoxyethylated  vegetable 
oil,  and  2.0  percent  benzyl  alcohol,  and 
water  for  injection”;  in  paragraph  (b)(1) 
by  removing  “,  100  milligrams  of 
polyoxyethylated  vegetable  oil, 

1:10,000  thimerosal,  and  water  for 
injection”;  and  in  paragraphs  (c)(1), 
(d)(1),  and  (e)(1)  by  removing  “,  250 
milligrams  polysorbate  80,  2  percent 
benzyl  alcohol,  water  for  injection  q.s”. 

Dated:  May  11, 1999. 

Margaret  Ann  Miller, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  99-12963  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[CGD01-99-038] 

RIN  2115-AA97 

Safety  Zone:  Unity  Electric  Co. 
Fireworks  Display,  Shinnecock  Bay, 
Hampton  Bays,  NY 

AGENCY:  Coast  Guau'd,  DOT. 


Federal  Register/ Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


27917 


action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Unity 
Electric  Company  Fireworks  Display  to 
be  held  on  the  waters  surrounding 
Jackson’s  Marina  on  Shinnecock  Bay, 
Hampton  Bays,  NY,  on  June  19, 1999. 
This  action  is  needed  to  protect  persons, 
facilities,  vessels,  and  others  in  the 
maritime  community  from  the  hazards 
associated  with  this  fireworks  display. 
Entry  into  this  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  June  19, 1999,  from  9:00 
p.m.  until  10:00  p.m. 

ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Sound,  120 
Woodward  Avenue,  New  Haven,  CT 
06512.  Normal  office  hours  are  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  faxed  to  this 
address.  The  fax  number  is  (203)  468- 
4445. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  T.  J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound,  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
meiking  this  rule  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  sponsor  of  the  event  did 
not  provide  the  Coast  Guard  with  the 
final  details  for  the  event  in  sufficient 
time  to  publish  a  NPRM  or  a  final  rule 
30  days  in  advance.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  the  event. 

Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public. 

Background  and  Purpose 

The  Unity  Electric  Company  is 
sponsoring  a  15-minute  fireworks 
display  on  the  waters  off  of  Shinnecock 
Bay,  Hampton  Bays,  New  York.  The 
fireworks  display  will  occur  on  June  19, 
1999,  from  9:30  pm  until  9:45  pm.  The 
safety  zone  covers  all  waters  of 
Shinnecock  Bay  within  a  1000-foot 
radius  of  the  fireworks-launching  site, 
which  will  be  located  in  Jackson’s 
Marina  in  Hampton  Bays  in 
approximate  position  40°57'.00  N, 
073°04.17  W  (NAD  1983).  This  zone  is 


to  protect  the  maritime  community  from 
the  hazards  associated  with  this 
fireworks  display.  Entry  into  or 
movement  within  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  on-scene 
representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  Shiimecock  Bay,  and  entry  into  this 
zone  will  be  restricted  for  only  60 
minutes,  on  June  19, 1999,  from  9:00 
p.m.  to  10:00  p.m.  Although  this 
regulation  prevents  traffic  from 
transiting  from  and  to  Jackson’s  Marina, 
the  effect  of  this  regulation  will  not  be 
significEmt  for  several  reasons*  The 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour;  and  extensive, 
advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  (2)  governmental 
jmisdictions  with  populations  of  less 
than  50,000. 

For  the  reasons  discussed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  temporary 
final  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  your 


small  business  or  organization  would  be 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call 
LCDR  T.J.  Walker,  telephone  (203)  468- 
4444. 

The  Ombudsman  of  Regulatory 
Enforcement  for  Small  Business  and 
Agriculture,  and  10  Regional  Fcurness 
Boards,  were  established  to  receive 
comments  from  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsman  will  annually  evaluate 
such  enforcement  and  rate  each 
agency’s  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  final  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
temporary  final  rule  will  result  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  aggregate,  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  reglatory  alternatives  be 
considered,  and  that,  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  State,  local,  or 
tribal  governments  will  be  affected  by 
this  rule,  so  this  rule  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Coast 
Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  under 
Figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction,  M  16475.C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

A  written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
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for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  temporary 
final  rule  and  reached  the  following 
conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Secmity  measures. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-CGD1- 
038  to  read  as  follows: 

§  165.T01-CGD1-038  Unity  Electric  Co. 
Fireworks  Display,  Shinnecock  Bay, 
Hampton  Bays,  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Shinnecock  Bay  within  a 
1000-foot  radius  of  the  launch  site 
located  in  Jackson’s  Marina  in 
approximate  position  40°57'.00  N, 
073°.04M7  W  (NAD  1983). 

(h)  Effective  date.  This  section  is 
effective  on  June  19, 1999,  from  9:00 
p.m.  until  10:00  p.m. 

(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  apply. 


(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Among  these  personnel  are 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  Vessel  by 
siren,  radio,  flashing  light,  or  other 
means;  the  operator  of  a  vessel  shall 
proceed  as  directed. 

P.K.  Mitchell, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Long  Island  Sound. 

[FR  Doc.  99-12955  Filed  5-21-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01-99-040] 

RIN  2115-AA97 

Safety  Zone:  4th  of  July  Celebration 
Fireworks  Dispiay,  Great  South  Bay, 
Sayviile,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
Lesbian  &  Gay  Community  Services 
Center  Fireworks  Display  to  be  held  at 
Great  South  Bay,  Sayviile,  NY,  on  July 
3, 1999.  This  s^ety  zone  is  needed  to 
protect  persons,  facilities,  vessels,  and 
others  in  the  maritime  community  from 
the  hazards  associated  with  this 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  July  3, 1999,  from  9:30  p.m. 
until  10:35  p.m.  For  rain  date,  refer  to 
the  regulatory  text  set  out  in  this  rule. 
ADDRESSES:  Documents  relating  to  this 
temporary  final  rule  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Group  Long  Island  Sound,  120 
Woodward  Avenue,  New  Haven,  CT 
06512.  Normal  office  hours  are  between 
8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  faxed  to  this 
address.  The  fax  number  is  (203)  468- 
4445. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  T.J.  Walker, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound,  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  History 

Piusuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  sponsor  of  the  event  did 
not  provide  the  Coast  Guard  with  the 
final  details  for  the  event  in  sufficient 
time  to  publish  an  NPRM  or  a  final  rule 
30  days  in  advance.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  the  event. 

Cancellation  of  this  event  is  contrary  to 
the  public  interest  since  the  fireworks 
display  is  for  the  benefit  of  the  public. 

Background  and  Purpose 

The  Lesbian  &  Gay  Community 
Services  Center  is  sponsoring  a  20- 
minute  fireworks  display  at  Great  South 
Bay,  Sajrville,  New  York.  The  fireworks 
display  will  occur  on  July  3, 1999,  from 
10:00  p.m.  until  10:20  p.m.  The  safety 
zone  covers  all  waters  of  Great  South 
Bay  within  an  800-foot  radius  of  the 
fireworks-launching  site,  which  will  be 
located  in  approximate  position 
40°40'.25"  N,  073°04'25"  W  (NAD  1983). 
This  zone  is  necessary  to  protect  the 
maritime  community  from  the  hazards 
associated  with  this  fireworks  display. 
Entry  into  or  movement  within  this 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on-scene  representative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  safety  zone  involves  only  a  portion 
of  West  Harbor,  and  entry  into  this  zone 
will  be  restricted  for  only  65  minutes, 
on  July  3,  1999.  Although  this 
regulation  prevents  traffic  from 
transiting  West  Harbor,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  The  dmation  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  all  vessel  traffic  may  safely  pass 
around  this  safety  zone;  and  extensive. 
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advance  maritime  advisories  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  temporary  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  “Small  entities”  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  (2)  governmental 
jurisdictions  with  populations  of  less 
than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  final  rule  contains  no 
collection-of-information  requirements 
under  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  in  accordance  with 
the  principles  cmd  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  it  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Puh.  L.  104),  the 
Coast  Guard  must  consider  whether  this 
temporary  final  rule  will  result  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  aggregate,  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  to  be 
considered,  and  that,  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  State,  local,  or 
tribal  governments  will  be  affected  by 
this  rule,  so  this  rule  will  not  result  in 
annual  or  aggregate  costs  of  $100 
million  or  more.  Therefore,  the  Goast 
Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that  under 
Figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M  16475.C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

A  written  Categorical  Exclusion 


Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  temporary 
final  rule  and  reached  the  following 
conclusions: 

E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  having  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  this  order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
section  3(a)  and  3(b)(2)  of  this  order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13405,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46.  Section  165.100  is  also  issued 
under  authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Add  temporary  §  165.T01-CGD1- 
040  to  read  as  follows: 

§165.T01-CGD1-040  4th-of-July 
Celebration  Fireworks  Display,  Great  South 
Bay  Sayville,  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Great  South  Bay  within  a 
800-foot  radius  of  the  launch  site 
located  in  approximate  position 
40°40'.25  N,  073°.04'.25  W  (NAD  1983). 

(h)  Effective  date.  This  section  is 
effective  on  July  3, 1999,  fi-om  9:30  p.m. 
until  10:35  p.m.,  with  a  rain  date  of  July 
10, 1999,  at  the  same  time. 


(c)  Regulations.  (1)  The  general 
regulations  covering  safety  zones 
contained  in  §  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Among  those  personnel  are 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  Vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

P.K.  Mitchell, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Long  Island  Sound. 

[FR  Doc.  99-12956  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-1 S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-6348-8] 

0MB  Approvals  Under  the  Paperwork 
Reduction  Act;  Technical  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY;  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
technical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (OMB)  control  numbers  issued 
under  the  PRA  for  Cooperative 
Agreements  and  Superfund  Contracts 
for  Superfund  Response  Actions,  40 
CFR  part  35,  Subpart  O.  The 
amendment  also  revises  the 
introductory  paragraph  to  40  CFR  9.1. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  24, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Johnson  at  (202)  260-2964,  Office 
of  Policy,  Mailcode  2137,  401  M  Street, 
SW,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  The  amendment 
updates  the  table  to  reflect  a  change  in 
the  OMB  control  number  for 
information  collection  requirements 
codified  at  40  CFR  part  35,  Subpart  O, 
Cooperative  Agreements  and  Superfund 
State  Contracts  for  Superfund  Response 
Actions.  The  OMB  control  number  was 
changed  from  2010-0020  to  2030-0038 
to  reflect  that  the  ICR  is  managed  by  the 
EPA  Office  of  Administration  and 
Resomces  Management  rather  than  the 
EPA  Office  of  Policy.  The  list  of  CFR 
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citations  is  also  being  revised  to  correct 
typographic  errors.  The  information 
collection  requirements  in  40  CFR  part 
35,  Subpart  0  have  not  changed,  only 
the  OMB  control  number  has  changed. 

This  amendment  also  makes  editorial 
changes  to  the  introductory  pmagraph  of 
Section  9.1  by  removing  the  last 
sentence  smd  replacing  it  writh  the 
following;  “No  person  is  required  to 
respond  to  an  information  collection 
request  regulated  by  the  PRA  unless  a 
valid  control  number  assigned  by  OMB 
is  displayed  in  either  this  part,  another 
part  of  the  Code  of  Federal  Regulations, 
a  valid  Federal  Register  notice,  or  by 
other  appropriate  means.” 

EPA  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency’s  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  lists  CFR  citations 
with  reporting  and/or  recordkeeping 
requirements,  and  the  current  OMB 
control  numbers.  This  listing  of  the 
OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.)  and  OMB’s  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
unnecessary.  As  a  result,  EPA  finds  that 
there  is  “good  cause”  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B),  to 
amend  this  table  without  prior  notice 
and  comment. 

I.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993)  or 
Executive  Order  13084  (63  FR  27655 
(May  10, 1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 


or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  EPA  interprets 
E.O.  13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  E.O.  13045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  May  24, 1999.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  “major 
rule”  as  defined  hy  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  19,  1999. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division, 
Office  of  Policy. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C. 2001, 2003, 2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311,  1313d,  1314,  1318, 
1321, 1326, 1330, 1342,  1344,  1345  (d) and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 


242b,  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300j-l, 
300j-2,  300j-3,  300j-4,  300j-9, 1857  et  seq., 
6901-6992k,  7401-7671q,  7542,  9601-9657, 
11023, 11048. 

2.  Section  9.1  is  amended  by  revising 
the  introductory  text  and  the  table  is 
amended:  a.  By  revising  the  entries  for 
35.6055(a)(2).  35.6055(b)(1), 
35.6055(b)(2)(I)-(ii),  35.6105(a)(2)(I)-(v), 
(vii),  35.6110(b)(2),  35.6120,  35.6145, 
35.6230(a),  (c),  35.6300(a)(3),  35.6315(c), 
35.6320,  35.6340(a),  35.6350,  35.6500, 
35.6550(a)(l)(ii).  35.6550(b)(l)(iii), 
35.6550{b)(2)(I),  35.6585,  35.6600(a), 
35.6650,  35.6655,  35.6660,  35.6700, 
35.6705,  35.6710,  35.6805; 

b.  By  removing  entries  35.6595(a),. 
35.6665(a),  and  35.6815(a),  (d),  (e);  and 

c.  By  adding  entries  in  numerical 
order  for  35.6595(a),  (b).  35.6665(a),  (b), 
and  35.6815(a),  (c),  (d)  to  read  as 
follows: 

§9.1  OMB  approvals  under  the  Paperwork 
Reduction  Act. 

This  part  consolidates  the  display  of 
control  numbers  assigned  to  collections 
of  information  in  certain  EPA 
regulations  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA).  No  person  is 
required  to  respond  to  an  information 
collection  request  regulated  by  the  PRA 
unless  a  valid  control  number  assigned 
by  OMB  is  displayed  in  either  this  part, 
another  part  of  the  Code  of  Federal 
Regulations,  a  valid  Federal  Register 
notice,  or  by  other  appropriate  means. 
***** 


OMB 

40  CFR  citation  Control 

No. 


State  and  Local  Assistance 


35.6055(a)(2)  .  2030-0038 

35.6055(b)(1)  .  2030-0038 

35.6055(b)(2)(i)-(ii)  .  2030-0038 

35.61 05(a)(2)(i)-(v),  (vii) .  2030-0038 

35.6110(b)(2)  .  2030-0038 

35.6120  .  2030-0038 

35.6145  .  2030-0038 

35.6155(a),  (c)  .  2030-0038 

35.6230(a),  (c)  .  2030-0038 

35.6300(a)(3)  .  2030-0038 

35.6315(c) .  2030-0038 

35.6320  .  2030-0038 

35.6340(a)  .  2030-0038 

35.6350  .  2030-0038 

35.6500  .  2030-0038 

35.6550(a)(1)(ii)  .  2030-0038 

35.6550(b)(1)(iii)  .  2030-0038 

35.6550(b)(2)(i)  .  2030-0038 

35.6585  .  2030-0038 

35.6595(a),  (b)  .  2030-0038 

35.6600(a)  .  2030-0038 

35.6650  .  2030-0038 
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0MB 

40  CFR  citation  Control 

No. 


35.6655  .  2030-0038 

35.6660  .  2030-0038 

35.6665(a),  (b)  .  2030-0038 

35.6700  .  2030-0038 

35.6705  .  2030-0038 

35.6710  .  2030-0038 

35.6805  .  2030-0038 

35.6815(a),  (c),  (d)  .  2030-0038 


[FR  Doc.  99-13030  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  99-5697] 

RIN  2127-AG67 

Consumer  Information  Regulations; 
Uniform  Tire  Quaiity  Grading 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
agency’s  consumer  information 
regulations  and  the  Uniform  Tire 
Quality  Grading  Standards  (UTQGS)  by 
rescinding  the  requirement  that 
passenger  car  manufacturers  provide 
general  UTQGS  information  to 
piuchasers  and  potential  purchasers  at 
the  point  of  sale  of  new  vehicles, 
requiring  instead  that  such  information 
be  included  in  owners’  manuals.  In 
addition,  this  rule  removes  the 
requirement  that  manufacturers  supply 
copies  of  UTQGS  information  to  the 
agency,  and  removes  a  number  of 
obsolete  definitions.  Finally,  this  rule 
amends  the  existing  exclusion  of  tires 
with  nominal  rim  diameters  of  10-12 
inches  from  the  UTQGS  to  now  exclude 
tires  with  nominal  rim  diameters  of  12 
inches  or  less. 

This  action  is  being  taken  because  the 
agency  believes  that  elimination  of  the 
point-of-sale  requirement  will  relieve  a 
significant  burden  on  vehicle 
manufacturers  and  dealers,  yet  will  have 
little  effect  on  consumers.  The  agency 
believes  that  UTQGS  information  is  of 
little  value  to  consumers  at  the  point  of 
sale  of  new  vehicles  because  new 
vehicles  are  typically  sold  with  tires 
selected  by  the  manufacturer  based  on 
vehicle  model,  weight,  and  options. 


Further,  consiuners  have  shown  little 
interest  in  UTQGS  when  shopping  for  or 
purchasing  new  vehicles.  The  agency 
believes  that  consumers  will  be  better 
served  by  requiring  such  information  to 
be  included  in  owners’  manuals  for  the 
future  reference  of  those  consumers 
when  shopping  for  replacement  tires. 
DATES:  Effective  date:  The  amendments 
in  this  final  rule  are  effective  September 
1, 1999.  Compliance  date;  Optional 
early  compliance  is  permitted  beginning 
on  the  date  of  publication  of  this  final 
rule  in  the  Federal  Register. 

Petitions  for  reconsideration  of  this 
final  rule  must  be  received  by  NHTSA 
not  later  than  July  8, 1999. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  DC 
20950. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  P.  L.  Moore, 
Safety  Standards  Engineer,  Office  of 
Planning  and  Consumer  Programs, 

Office  of  Safety  Performance  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590;  telephone  (202) 
366-5222. 

For  legal  issues:  Mr.  Walter  K.  Myers, 
Attorney-Advisor,  Office  of  the  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590, 
telephone  (202)  366-2992. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  30123(e)  of  Title  49,  U.S. 
Code,  requires  the  Secretary  of 
Transportation  to  prescribe  a  uniform 
quality  grading  system  for  motor  vehicle 
tires  to  help  consumers  make  an 
informed  choice  when  purchasing  tires. 
NHTSA  implemented  this  statutory 
mandate  by  issuing  the  UTQGS  at  49 
CFR  575.104,  applicable  to  new 
passenger  car  tires.  The  UTQGS  require 
passenger  car  and  tire  manufacturers 
and  tire  brand  name  owners  to  provide 
consumers  with  tire  grading  information 
with  respect  to  the  tires’  relative 
performance  in  treadwear,  traction,  and 
temperatme  resistance  characteristics. 
Excluded  from  the  UTQGS  are  deep- 
tread,  winter-type  snow  tires,  space- 
saver  or  temporary-use  spare  tires,  tires 
with  nominal  rim  diameters  of  10  to  12 
inches,  and  limited  production  tires  as 
described  in  49  CFR  575.104(c)(2). 

Section  575.6(a)  of  Title  49,  CFR, 
requires  that  at  the  time  a  motor  vehicle 
is  delivered  to  the  first  purchaser  for 
purposes  other  than  resale,  the  vehicle 
manufacturer  must  provide,  in  writing 


and  in  the  English  language,  the 
information  specified  in  §§  575.103  and 
575.104  that  is  applicable  to  that  vehicle 
and  its  tires.  The  information  required 
for  tires  is  specified  in 
§  575.104(d)(l)(iii),  which  requires 
vehicle  manufacturers  to  list  all  possible . 
grades  for  traction  and  temperature 
resistance  and  restate  verbatim  the 
explanation  of  each  of  the  3 
performance  areas.  The  information 
must  also  contain  a  statement  referring 
the  reader  to  the  tire  sidewall  for  the 
specific  grades  of  the  tires  with  which 
the  vehicle  is  equipped.  Section  575.6(c). 
requires  each  vehicle  manufacturer, 
brand  name  owner  of  tires,  and 
manufacturer  of  tires  for  which  there  is 
no  brand  name  owner  to  provide  the 
information  specified  in  subpart  B  of 
Part  575  to  prospective  purchasers  at 
each  location  at  which  its  vehicles  or 
tires  are  offered  for  sale. 

B.  Notice  of  Proposed  Rulemaking. 

The  agency  received  a  petition  for 
rulemaking  from  the  Association  of 
International  Automobile  Manufacturers 
(AIAM)  to  rescind  the  UTQGS 
requirements  on  motor  vehicle 
manufacturers.  In  response  to  that 
petition,  the  agency  published  a  Notice 
of  Proposed  Rulema^ng  (NPRM)  on 
May  21, 1998.  The  NPRM  proposed: 

(1)  To  amend  §  575.6(a)(1)  by 
requiring  vehicle  manufactmers  to 
include  the  UTQGS  information 
prescribed  in  §  575.104,  Figure  2,  Part  II, 
in  each  vehicle’s  owner’s  manual  rather 
than  requiring  them  to  provide  UTQGS 
information  to  purchasers  and 
prospective  purchasers  at  the  point  of 
sale  of  new  vehicles.  This  action  would 
delete  the  requirement  that 
manufacturers  provide  UTQGS 
information  at  the  point  of  sale,  but 
would  instead  make  that  information 
available  to  vehicle  purchasers  in  their 
owners’  manuals; 

(2)  To  amend  §  575.104(c)(1)  to 
exclude  tires  with  nominal  rim 
diameters  of  12  inches  or  less,  rather 
than  tires  with  nominal  rim  diameters  of 
10-12  inches.  This  change  would 
eliminate  any  ambiguity  about  grading 
tires  smaller  than  10  inches; 

(3)  To  delete  the  definition  of  “brake 
power  unit,”  “lightly  loaded  vehicle 
weight,”  “maximum  loaded  vehicle 
weight,”  and  “maximum  sustained 
vehicle  speed”  from  §  575.2(c)  because 
they  are  no  longer  pertinent  to  part  575; 
and 

(4)  To  revise  Example  2  in 

§  575.6(a)(1)  to  reflect  the  changes  made 
in  that  section. 

In  addition  to  the  above  proposals, 
NHTSA  requested  comments  on  a  series 
of  7  questions  soliciting  comments  on 
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such  issues  as  the  extent  to  which 
consumers  and  potential  consumers 
consider  the  UTQGS  information 
provided  by  vehicle  manufactmers  at 
the  point  of  sale  of  new  vehicles,  what 
quantities  and  what  costs  are  incurred 
in  providing  UTQGS  information  at  the 
point  of  sale,  how  much  lead  time 
would  be  required  to  include  UTQGS 
information  in  owners’  manuals,  and 
what  costs  or  other  problems  would  be 
incurred  by  requiring  that 
manufacturers  provide  the  UTQGS 
ratings  for  the  specific  tires  mounted  on 
each  vehicle. 

C.  Comments  on  the  NPRM. 

NHTSA  received  comments  from 
Mercedes-Benz  of  North  America,  Inc. 

'  (Mercedes),  Volkswagen  of  North 
America,  Inc.  (VW),  AIAM,  and  the 
American  Automobile  Manufacturers 
Association  (AAMA)  in  response  to  the 
NPRM.  The  comments  are  summarized 
as  follows: 

(1)  Delete  Requirement  for  UTQGS 
Information  at  Point  of  Sale  of  New 
Vehicles.  The  commenters  unanimously 
supported  the  proposal  to  delete  the 
requirement  that  motor  vehicle 
manufacturers  provide  UTQGS 
information  to  purchasers  and 
prospective  piuchasers  at  the  point  of 
sale  of  new  vehicles.  All  agreed  that 
purchasers  and  prospective  purchasers 
rarely  ask  for  UTQGS  information  at 
that  point.  They  argued  that,  in  any 
case,  UTQGS  information  is  of  no  value 
at  that  point  because  tires  are  not  an 
item  of  choice  for  vehicle  purchasers. 
They  asserted,  therefore,  that  such 
information  is  irrelevant  for  purchasers 
and  prospective  purchasers  of  vehicles, 
but  should  be  provided  at  the  place 
where  replacement  tires  are  being 
considered. 

(2)  Require  UTQGS  Information  in 
Owner’s  Manuals.  Only  Mercedes 
expressed  support  for  the  proposal  to 
include  the  UTQGS  information  in 
owner’s  manuals,  saying  that  such 
information  “located  in  the  owners’ 
manual  would  assist  owners  who  would 
like  to  purchase  replacement  tires  at  any 
of  a  number  of  aftermarket 
establishments.” 

The  others  uniformly  opposed 
including  UTQGS  information  in 
owners’  manuals.  VW  stated  that  it  has 
been  voluntarily  including  UTQGS 
information  in  its  owners’  manuals. 
However,  VW  and  AIAM  agreed  that 
that  is  not  essential  because  the  UTQGS 
information  will  be  available  anyway 
when  consumers  consider  the  purchase 
of  replacement  tires.  AAMA  stated  that 
its  members  voluntarily  provide  UTQGS 
information  in  owners’  manuals  but, 
given  the  lack  of  consumer  interest  in 


this  information  at  the  time  of  new 
vehicle  purchase,  AAMA  does  not 
believe  that  providing  UTQGS 
information  in  owners’  manuals  is 
justified.  AAMA  argued  that  UTQGS 
information  may  be  a  factor  in  the 
purchase  of  replacement  tires,  therefore 
such  information  should  be  provided 
where  replacement  tires  are  offered  for 
sale.  AAMA  noted  that  UTQGS 
information  changes  periodically,  such 
as  when  the  AA  traction  rating  was 
established  by  the  final  rule  of 
September  9,  1996  (61  FR  47437). 
Therefore,  maintaining  UTQGS 
information  at  retail  tire  outlets  would 
provide  up-to-date  information  to 
consumers  rather  than  leaving  them  to 
rely  on  possibly  obsolete  information 
that  was  current  at  the  time  their 
owners’  manuals  were  printed. 

(3)  UTQGS  Information  for  Individual 
Vehicles.  As  stated  above,  NHTSA 
posed  a  series  of  questions  in  the 
NPRM,  the  7th  of  which  read: 

What  would  be  the  costs  and/or  other 
problems  for  passenger  car  manufacturers  to 
provide,  in  leaflet  form  or  in  the  owner’s 
manual,  the  UTQGS  ratings  for  the  specific 
tires  provided  on  each  incfividual  vehicle? 

All  commenters  opposed  this 
suggestion,  although  to  varying  degrees. 
Mercedes  stated  that  because  the  type  of 
tires  with  which  a  vehicle  is  originally 
equipped  will  likely  chemge  during  the 
life  of  the  vehicle,  information  on  the 
original  tires  would  be  irrelevant.  In 
addition,  owners  may  erroneously 
assume  that  the  original  tire  type  is  the 
only  type  of  tire  appropriate  for  the 
vehicle.  VW  asserted  that  tires  installed 
at  the  assembly  plant  can  be  different, 
depending  on  the  driveline 
configuration,  options,  and  tire 
availability.  VW,  AIAM  and  AAMA 
argued  that  such  a  requirement  would 
be  extremely  burdensome  and  impose 
unnecessary  costs  without  providing 
any  benefit  to  consumers  considering 
pmchase  of  a  new  vehicle. 

(4)  Providing  UTQGS  Information  to 
NHTSA.  VW,  AIAM,  and  AAMA 
opposed  the  proposal  to  retain  the 
requirement  that  vehicle  and  tire 
manufacturers  provide  UTQGS 
information  to  NHTSA  not  less  than  30 
days  prior  to  availability  of  the  product 
to  consumers.  VW,  AIAM,  and  AAMA 
argued  that  such  information  would 
merely  be  a  verbatim  restatement  of  the 
information  in  Figure  2,  Part  II  of 

§  575.104  and  therefore  a  needless 
burden  on  manufacturers.  AAMA 
further  stated  that  this  requirement  is 
becoming  increasingly  difficult  to 
administer  because  of  the  staggering  of 
new  model  introductions  which 


necessitates  multiple  submission  of  the 
same  information. 

(5)  Location  of  UTQGS  Ratings.  AIAM 
opposed  the  agency’s  proposal  to 
require  that  the  UTQGS  information  in 
the  owner’s  manual  include  a  statement 
that  the  grades  for  the  tires  on  the 
vehicle  can  be  found  on  the  tires’ 
sidewalls.  AIAM  argued  that  that  is  not 
helpful  to  consumers  since  UTQGS 
information  is  meant  to  be  helpful  only 
in  tire  purchases. 

(6)  Effective  Date.  Mercedes  urged  the 
agency  to  specify  an  effective  date  of 
September  1, 1999  for  the  proposed 
amendments  to  permit  modification  of 
the  owner’s  manual  to  correspond  with 
a  new  model  year. 

(7)  Deletion  of  Obsolete  Definitions. 
Finally,  AIAM  and  AAMA  supported 
the  proposed  deletion  of  the  definitions 
of  brake  power  unit,  lightly  loaded 
vehicle  weight,  maximum  loaded 
vehicle  weight,  and  maximum  sustained 
vehicle  speed  as  being  obsolete  and 
unneeded. 

D.  Agency  Analysis  and  Decision 

(1)  Delete  Requirement  for  UTQGS 
Information  at  Point  of  Sale  of  New 
Vehicles.  NHTSA  has  decided  to  rescind 
the  requirement  that  vehicle 
manufacturers  provide  UTQGS 
information  to  purchasers  and 
prospective  purchasers  of  motor 
vehicles.  The  agency  is  persuaded  by 
the  rationale  in  the  AIAM  petition  and 
the  comments  of  the  others  that 
purchasers  and  prospective  purchasers 
of  motor  vehicles  are  not  concerned 
with  the  UTQGS  when  shopping  for  or 
purchasing  a  new  vehicle.  AAMA  and 
AIAM  stated  that  consumers  rarely  ask 
for  UTQGS  information  and  do  not 
indicate  that  this  is  a  factor  in  their 
purchase  decisions.  Further,  VW  and 
AIAM  pointed  out  that  tires  are  not  an 
option  when  purchasing  a  new  vehicle 
because  different  vehicles  may  be 
equipped  with  different  types  of  tires, 
depending  on  the  vehicle  model, 
options  selected  by  the  purchaser,  and 
the  availability  of  tires  at  the  assembly 
plant.  It  is  clear,  therefore,  that  this 
requirement  provides  little,  if  any, 
benefit  to  consumers,  while  constituting 
an  administrative  burden  on  vehicle 
manufacturers.  Accordingly,  the 
recission  of  this  requirement  will  relieve 
that  administrative  burden  on  vehicle 
manufacturers. 

(2)  Require  UTQGS  Information  in 
Owners’  Manuals.  NHTSA  has  decided 
to  require  the  general  UTQGS 
information  set  forth  in  Figure  2,  Part  II, 
of  §  575.104  to  be  included  in  vehicle 
owners’  manuals. 

Although  AIAM  stated  that  many 
manufactmers  already  include  UTQGS 
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information  in  their  owners’  manuals, 
VW,  AlAM,  and  AAMA  opposed  the 
NHTSA  proposal  to  require  UTQGS 
information  to  be  placed  in  owners’ 
manuals  rather  than  requiring  that 
information  to  be  provided  to 
purchasers  and  prospective  vehicle 
purchasers  at  the  point  of  vehicle  sales 
(see  C(2)  above).  They  argued  that 
UTQGS  information  is  not  essential  and 
should  only  be  provided  for  consumers 
when  shopping  for  replacement  tires. 

NHTSA  continues  to  believe  that 
UTQGS  information  should  be  included 
in  owners’  manuals  because  the  owner’s 
manual  stays  with  the  vehicle,  even 
though  owners  of  that  vehicle  may 
change  from  time  to  time.  As  the 
commenters  noted,  consumers  rarely 
seek  UTQGS  information  when 
shopping  for  new  vehicles.  However, 
when  it  is  time  to  replace  the  original 
tires  on  a  vehicle,  the  UTQGS 
information  will  be  readily  available  in 
the  owner’s  manual  along  with  all  other 
information  pertaining  to  that  vehicle. 
The  owner’s  manual  serves  as  a  primary 
reference  somrce  for  all  aspects  of  the 
vehicle,  including  the  tires.  Therefore,  it 
is  logical  to  assume  that  when 
replacement  tires  are  needed,  the  then 
owner  of  the  vehicle  will  refer  to  the 
owner’s  manual  for  information  and 
recommendations  from  the 
manufacturer  as  to  what  type,  size,  and 
construction  of  tire  would  be  suitable 
for  that  particular  vehicle.  The  UTQGS 
information  in  the  owner’s  manual  will 
educate  the  consumer  in  advance  and 
inform  that  person  as  to  what  grades, 
among  other  factors,  to  look  for  before 
arriving  at  the  tire  store.  It  is  also  quite 
possible  that  if  the  UTQGS  information 
were  not  available  to  the  consumer  in 
the  owner’s  manual,  that  information 
might  never  be  made  available  to  that 
consumer. 

AAMA  argued  that  allowing 
consumers  to  get  up-to-date  UTQGS 
information  at  the  tire  store  is  preferable 
to  getting  what  might  be  obsolete 
information  from  tbe  owner’s  manual. 
AAMA  cited  the  changes  to  the  UTQGS 
in  September  9, 1996  which,  among 
other  things,  created  the  AA  traction 
rating.  NHTSA  acknowledges  that  there 
is  some  validity  to  that  point.  However, 
although  the  grades  of  the  various  tire 
lines  may  change,  the  general 
information  with  respect  to  the  UTQGS 
does  not,  and  that  is  what  the  agency  is 
requiring  in  the  owner’s  manual.  The 
general  information  in  the  owner’s 
manual  acquaints  the  consumer  with 
the  grading  system  so  that  when  that 
person  arrives  at  the  tire  store,  he  or  she 
will  know  that  tires  are  quality  graded 
and  can  then  concentrate  on 


ascertaining  the  grades  of  the  various 
tires. 

(3)  UTQGS  Information  for  Individual 
Vehicles.  NHTSA  has  decided  not  to 
require  manufacturers  to  provide  the 
UTQGS  ratings  on  the  tires  of  individual 
vehicles.  The  commenters  stated  that 
such  a  requirement  would  be 
impractical  and  would  present  a  costly 
and  time-consuming  burden  on 
manufacturers  with  no  benefit  to 
consumers.  The  agency  is  persuaded  by 
the  comments  that  the  tires  mounted  on 
vehicles  depend  on  the  size,  weight,  and 
options  on  the  vehicle  as  well  as  the 
availability  of  tires  at  the  assembly 
plant,  and  that  there  would  therefore  be 
no  cost-efficient  way  to  provide  this 
information  with  each  individual 
vehicle. 

(4)  Providing  UTQGS  Information  to 
NHTSA.  NHTSA  has  decided  not  to 
maintain  the  requirement  that  vehicle 
manufacturers  provide  UTQGS 
information  to  NHTSA  not  less  than  30 
days  prior  to  availability  of  the  product 
to  consumers.  The  commenters  are 
correct  that  such  submissions  merely 
reiterates  the  UTQGS  general 
information  contained  in  Figure  2,  Part 
II  of  §  575.104.  Not  requiring  this 
information  will  alleviate  another 
administrative  burden  on  manufacturers 
that  would  have  no  benefit  to 
consumers,  at  the  same  time  relieving 
the  agency  of  receiving  and  processing 
information  that  is  not  needed  for 
management  of  the  UTQGS  program. 

(5)  Location  of  UTQGS  Ratings. 
NHTSA  has  decided  to  require  that  the 
general  UTQGS  information  included  in 
the  owners’  manuals  include  a 
statement  that  the  grades  for  the  tires  on 
the  vehicle  can  be  found  on  the  tires’ 
sidewalls.  NHTSA  believes  that  since 
new  vehicles  come  with  tires  selected 
by  the  vehicle  manufacturer  and  not  by 
the  vehicle  purchaser,  that  purchaser 
should  know  how  and  where  to  find  the 
grades  of  the  tires  on  the  vehicle.  Since 
the  agency  is  not  requiring  the  vehicle 
manufacturer  to  provide  the  purchaser 
with  the  grading  information  of  the  tires 
on  each  vehicle  (see  D(3)  above), 

NHTSA  believes  that  it  is  important  that 
the  consumer  be  advised  as  to  where  to 
find  the  grades  of  the  tires  on  the  new 
vehicle. 

(6)  Effective  Date.  As  requested  by 
Mercedes,  NHTSA  has  decided  to  make 
the  amendments  in  this  final  rule 
effective  on  September  1, 1999  to  permit 
the  revisions  of  owners’  manuals  to 
coincide  with  the  change  of  model 
years.  Early  optional  compliance  is 
permitted. 

(7)  Deletion  of  Obsolete  Definitions. 
NHTSA  has  decided  to  delete  the 
definitions  of  brake  power  unit,  lightly 


loaded  vehicle  weight,  maximum  loaded 
vehicle  weight,  and  maximum  sustained 
speed.  ALAM  and  AAMA  supported  this 
proposal  and  since  these  definitions 
were  applicable  to  previously  rescinded 
sections  of  part  575,  they  are  no  longer 
needed  for  any  of  the  provisions  of  part 
575. 

(8)  Other  Amendments  to  Part  575. 
NHTSA  is  also  revising  Example  2  in 
§  575.6(a)(1)  to  be  more  representative  of 
the  type  of  tables  that  might  appear  in 
owners’  manuals  pursuant  to  §  575.103. 

It  is  also  amending  §  575.104(c)(1)  to 
exclude  from  the  provisions  of  §  575.104 
tires  with  nominal  rim  diameters  of  12 
inches  or  less.  NHTSA  proposed  these 
amendments  in  the  NPRM,  but  none  of 
the  commenters  addressed  these  issues. 
NHTSA  continues  to  believe  that  with 
the  amendment  to  §  575.6(a)(1),  revision 
of  Example  2  is  necessary  in  order  to  be 
consistent  with  that  paragraph  as 
amended.  Further,  NHTSA  is  changing 
the  exclusion  from  §  575.104  of  tires 
with  nominal  rim  diameters  between  10 
and  12  inches  to  tires  with  nominal  rim 
diameters  of  12  inches  or  less  in  order 
to  avoid  any  confusion  as  to  the 
exclusion  of  tires  below  10  inches. 

E.  Rulemaking  Analyses  and  Notices 

(1)  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures. 

This  docmnent  was  not  reviewed  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  NHTSA  has 
analyzed  the  impact  of  this  rulemaking 
action  and  has  determined  that  it  is  not 
“significant”  under  the  DOT’S 
regulatory  policies  and  procedures.  This 
final  rule  relieves  motor  vehicle 
manufactiuers  of  the  requirement  to 
provide  UTQGS  information  to 
piuchasers  and  prospective  purchasers 
of  new  motor  vehicles  at  the  points  of 
sale  of  those  vehicles,  but  requires  the 
manufacturers  of  vehicles  equipped 
with  passenger  car  tires  to  include  that 
UTQGS  information  in  the  owner’s 
manual  of  each  individual  such  vehicle. 
NHTSA  believes  that  the  cost  of  adding 
UTQGS  information  to  owners’ 
manuals,  which  vehicle  manufacturers 
are  already  required  to  provide,  will  be 
minimal  and  in  any  case,  less  than  the 
cost  of  preparing  and  providing  separate 
UTQGS  information  at  new  vehicle 
dealerships.  ALAM  pointed  out  in  its 
petition,  confirmed  by  other 
conunenters,  that  some  vehicle 
manufactiuers  already  include  UTQGS 
information  in  their  owners’  manuals. 
NHTSA  believes,  therefore,  that 
implementation  of  this  rulemaking 
action  will  result  in  an  undetermined 
net  overall  cost  savings  to  vehicle 
manufacturers.  The  agency  believes, 
however,  that  any  net  cost  savings  will 
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be  minimal,  therefore  not  warranting 
preparation  of  a  full  regulatory 
evaluation. 

(2)  Regulatory  Flexibility  Act.  NHTSA 
has  considered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.).  I 
hereby  certify  that  this  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Tbe  following  is  the  agency’s 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b)).  The 
amendments  herein  will  primarily  affect 
manufacturers  of  passenger  cars  and 
multipurpose  passenger  vehicles  (MPV) 
that  are  equipped  with  passenger  car 
tires.  The  Sm^l  Business 
Administration  (SB A)  regulation  at  13 
CFR  part  121  defines  a  small  business 
in  pail  as  a  business  entity  “which 
operates  primarily  within  the  United 
States”  (13  CFR  121.105(a)). 

SBA’s  size  standards  are  organized 
according  to  Standard  Industrial 
Classification  (SIC)  codes.  SIC  code  No. 
3711,  “Motor  Vehicles  and  Passenger 
Car  Bodies,”  has  a  small  business  size 
standard  of  1,000  employees  or  fewer. 

SIC  code  No.  3714,  “Motor  Vehicle  Parts 
and  Accessories,”  has  a  small  business 
size  standmd  of  750  or  fewer  employees. 

For  manufacturers  of  passenger  cars 
and  MPVs,  NHTSA  estimates  that  there 
are  at  most  5  small  manufacturers  of 
passenger  cars  in  the  U.S.  Each  such 
manufacturer  serves  a  niche  market, 
often  specializing  in  replicas  or 
“classic”  cars.  Production  for  each  such 
manufacturer  is  fewer  than  100  cars  per 
year.  Thus,  there  are  at  most  500  such 
cars  manufactured  per  year  by  U.S. 
small  businesses. 

By  contrast,  NHTSA  estimates  that 
there  are  9  large  manufacturers  of 
passenger  cars  and  light  trucks  and  vans 
(LTV)  in  the  U.S.  Total  U.S. 
memufacturing  production  per  year  is 
approximately  15  to  15.5  million 
passenger  cars  and  LTVs.  Thus,  NHTSA 
does  not  believe  that  small  businesses 
manufacture  even  0.1  percent  of  the 
total  U.S.  passenger  car  and  LTV 
production  per  year. 

In  view  of  the  above  discussion  under 
E(l),  NHTSA  believes  that  small 
businesses,  small  organizations,  and 
small  governmental  units  will  be 
affected  by  the  proposed  amendments 
only  to  the  extent  that  there  may  be  a 
very  slight,  minimal  decrease  in  the  cost 
of  new  passenger  cars.  Thus,  the  agency 
has  not  prepared  a  preliminary 
re^latory  flexibility  analysis. 

(3)  Executive  Order  12612, 

Federalism.  NHTSA  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  of  E.  0. 12612 
and  has  determined  that  this  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

(4)  National  Environmental  Policy 
Act.  NHTSA  has  analyzed  this 
rulemaking  action  for  the  pm-poses  of 
the  National  Environmental  Policy  Act 
and  has  determined  that 
implementation  of  this  rulemaking 
action  will  not  have  emy  significant 
impact  on  the  quality  of  the  human 
environment. 

(5)  Paperwork  Reduction  Act.  The 
provisions  of  this  final  rule  requiring 
manufacturers  to  provide  information  in 
owners’  manuals  explaining  the  UTQGS 
tire  quality  grades  for  the  benefit  of 
consumers  are  considered  to  be  third- 
party  information  collection 
requirements  as  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  The  information 
collection  requirements  for  49  CFR  part 
575  have  been  submitted  to  and 
approved  by  OMB  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501,  et  seq.  This 
collection  of  information  authority  has 
been  assigned  control  numbers  2127- 
0049  for  part  575,  excluding  the 
UTQCS;  and  2127-0519,  Uniform  Tire 
Quality  Grading  Standards,  49  CFR  part 
575.104,  and  has  been  approved  for  use 
through  September  30,  2001. 

(6)  Civil  Justice  Reform.  The 
amendments  in  this  final  rule  will  have 
no  retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  of  a  state 
may  prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  Ae  standard  is  identical  to  the  Federal 
standard.  However,  the  United  State 
government,  a  state  or  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  motor 
vehicle  equipment  obtained  for  its  own 
use  that  imposes  a  higher  performance 
requirement  than  that  required  by  the 
Federal  standard.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  A  petition  for  reconsideration 
or  other  administrative  proceedings  is 
not  required  before  parties  may  file  suit 
in  court. 

(7)  Unfunded  Mandates  Reform  Act. 
The  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4)  requires  agencies 
to  prepare  a  written  assessment  of  the 
costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  state,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 


million  annually.  This  final  rule  does 
not  meet  the  definition  of  a  Federal 
mandate  because  this  rule  involves  very 
little,  if  any,  additional  costs  to  vehicle 
or  tire  manufacturers  and  in  no  case  will 
annual  expenditures  exceed  the  $100 
million  threshold. 

List  of  Subjects  in  49  CFR  Part  575 

Consumer  protection.  Labeling,  Motor 
vehicle  safety.  Motor  vehicles.  Rubber 
and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  575  is  cunended  as  follows: 

PART  575— CONSUMER 
INFORMATION  REGULATIONS 

1.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§575.2  [Amended] 

2.  Section  575.2(c)  is  amended  by 
removing  the  definitions  of  Brake  pofver 
unit,  Ughtly  loaded  vehicle  weight, 
Maximum  loaded  vehicle  weight,  emd 
Maximum  sustained  vehicle  speed. 

it  Is  It  It  it 

3.  Section  575.6  is  amended  by 
revising  paragraphs  (a)(1),  (d)(l)(i), 
(d)(l)(ii),  and  (d)(2),  to  read  as  follows: 

§  575.6  Requirements. 

(a)(1)  At  the  time  a  motor  vehicle  is 
delivered  to  the  first  purchaser  for 
purposes  other  than  resale,  the 
manufacturer  of  that  vehicle  shall 
provide  the  Uniform  Tire  Quality 
Grading  information  required  by 
§  575.104(d)(l)(iii)  in  the  owner’s 
manual  of  each  vehicle  it  produces.  The 
vehicle  manufacttirer  shall  also  provide 
to  the  purchaser,  in  writing  and  in  the 
English  language,  the  information 
specified  in  §  575.103  of  this  part  that  is 
applicable  to  that  vehicle.  The 
information  provided  with  a  vehicle 
may  contain  more  than  one  table,  but 
the  document  must  either: 

(i)  Clearly  and  unconditionally 
indicate  which  of  the  tables  apply  to  the 
vehicle  with  which  it  is  provided,  or 

(ii)  Contain  a  statement  on  its  cover 
referring  the  reader  to  the  vehicle 
certification  label  for  specific 
information  concerning  which  of  the 
tables  apply  to  that  vehicle.  If  the 
manufactiuer  chooses  option  in 
paragraph  (a)(l)(ii)  of  this  section,  the 
vehicle  certification  label  shall  include 
such  specific  information. 

Example  1.  Manufacturer  X  furnishes  a 
document  containing  several  tables  that 
apply  to  various  groups  of  vehicles  that  it 
produces.  The  document  contains  the 
following  notation  on  its  front  page:  “The 
information  that  applies  to  this  vehicle  is 
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contained  in  Table  5.”  That  notation  satisfies 
the  requirement. 

Example  2.  Manufacturer  Y  furnishes  a 
document  containing  several  tables  as  in 
Example  1,  with  the  following  notation  on  its 
front  page; 

“Information  applies  as  follows: 

Model  P.  Regular  cab,  135  in.  (3,430  mm) 
wheel  base — Table  1. 

Model  P.  Club  cab,  142  in.  (3,607  mm) 
wheel  base — Table  2. 

Model  Q — Table  3.” 

This  notation  does  not  satisfy  the 
requirement,  since  it  is  conditioned  on  the 
model  or  the  equipment  of  the  vehicle  with 
which  the  document  is  furnished,  and 
therefore  additional  information  is  required 
to  select  the  proper  table. 

it  ic  It  if  if 

(d){l)(i)  Except  as  provided  in 
paragraph  (d)(l)(ii)  of  this  section,  in  the 
case  of  all  sections  of  suhpart  B  other 
than  §  575.104,  as  they  apply  to 
information  submitted  prior  to  new 
model  introduction,  each  manufacturer 
of  motor  vehicles  shall  submit  to  the 
Administrator  2  copies  of  the 
information  specified  in  subpart  B  of 
this  part  that  is  applicable  to  the 
vehicles  offered  for  sale,  at  least  90  days 
before  information  on  such  vehicles  is 
first  provided  for  examination  by 
prospective  purchasers  pursuant  to 
paragraph  (c)  of  this  section. 

(ii)  Where  an  unforeseen  ^ 
preintroduction  modification  in  vehicle 
design  or  equipment  results  in  a  change 
in  vehicle  performance  for  a 
characteristic  included  in  subpart  B  of 
this  part,  a  manufacturer  of  motor 
vehicles  may  revise  information 
previously  furnished  under  paragraph 
(d)(l)(i)  of  this  section  by  submission  to 
the  Administrator  of  2  copies  of  the 
revised  information  reflecting  the 
performance  changes,  at  least  30  days 
before  information  on  such  vehicles  is 
first  provided  to  prospective  purchasers 
pursuant  to  paragraph  (c)  of  this  section. 

(d)(2)  In  the  case  of  §  575.104,  and  all 
other  sections  of  subpart  B  as  they  apply 
to  post-introduction  changes  in 
information  submitted  for  the  current 
model  year,  each  manufacturer  of  motor 
vehicles,  each  brand  name  owner  of 
tires,  and  each  manufacturer  of  tires  for 
which  there  is  no  brand  name  owner 
shall  submit  to  the  Administrator  2 
copies  of  the  information  specified  in 
subpart  B  of  this  part  that  is  applicable 
to  the  vehicles  or  tires  offered  for  sale, 
at  least  30  days  before  it  is  first  provided 
for  examination  by  prospective 
purchasers  pursuant  to  paragraph  (c)  of 
this  section. 

if  it  if  it  it 

4.  Section  575.104  is  amended  by 
revising  (c)(1),  (d)(l)(i),  and  (d)(l)(iii),  to 
read  as  follows: 


§  575.1 04  Uniform  Tire  Quality  Grading 
Standards 

***** 

(c)  Application.  (1)  This  section 
applies  to  new  pneumatic  tires  for  use 
on  passenger  cars.  However,  this  section 
does  not  apply  to  deep  tread,  winter- 
type  snow  tires,  space-saver  or 
temporary  use  spare  tires,  tires  with 
nominal  rim  diameters  of  12  inches  or 
less,  or  to  limited  production  tires  as 
defined  in  paragraph  (c)(2)  of  this 
section. 

***** 

(d)  *  *  * 

(l)(ii)  In  the  case  of  the  information 
required  by  §  575.6(c)  to  be  furnished  to 
prospective  purchasers  of  tires,  each  tire 
manufacturer  or  brand  name  owner 
shall,  as  part  of  that  information,  list  all 
possible  grades  for  traction  and 
temperature  resistance,  and  restate 
verbatim  the  explanation  for  each 
performance  cirea  specified  in  Figure  2. 
The  information  need  not  be  in  the  same 
format  as  in  Figure  2.  The  information 
must  indicate  clearly  and 
unambiguously  the  grade  in  each 
performance  area  for  each  tire  of  that 
manufacturer  or  brand  name  owner 
offered  for  sale  at  the  particular 
location. 

(iii)  Each  manufacturer  of  motor 
vehicles  equipped  with  passenger  car 
tires  shall  include  in  the  owner’s 
manual  of  each  such  vehicle  a  list  of  all 
possible  grades  for  traction  and 
temperature  resistance  and  restate 
verbatim  the  explanation  for  each 
performance  area  specified  in  Figure  2, 
Part  II.  The  information  need  not  be  in 
the  exact  format  of  Figure  2,  Part  II,  but 
it  must  contain  a  statement  referring  the 
reader  to  the  tire  sidewall  for  the 
specific  tire  grades  for  the  tires  with 
which  the  vehicle  is  equipped,  as 
follows: 

Uniform  Tire  Quality  Grading 

Quality  grades  can  be  found  where 
applicable  on  the  tire  sidewall  between  tread 
shoulder  and  maximum  section  width.  For 
example: 

Treadwear  200  Traction  AA  Temperature  A 
***** 

Issued  on:  May  14, 1999. 

Ricardo  Martinez, 

Administrator. 

[FR  Doc.  99-13064  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  216 

[Docket  No.  990414095-9095-01 ;  I.D. 

0331 99B] 

RIN  0648-AM57 

Regulations  Governing  the  Taking  of 
Marine  Mammals  by  Alaskan  Natives; 
Marking  and  Reporting  of  Beluga 
Whales  Harvested  in  Cook  Inlet 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule 
amends  50  CFR  216.23  to  require  the 
marking  and  reporting  of  beluga  whales, 
Delphinapterus  leucas,  harvested  from 
Cook  Inlet,  Alaska,  by  Alaskan  Natives. 
Comments  are  requested.  The  marking 
and  reporting  is  necessary  to  provide 
essential  biological  data  for  the 
management  and  conservation  of  the 
stock.  The  effect  of  the  information  will 
be  to  provide  a  more  sound  scientific 
basis  for  management  of  the  stock. 

DATES:  Effective  May  24,  1999. 
Comments  on  the  interim  rule  will  be 
accepted  until  June  23, 1999. 

ADDRESSES:  Comments  on  the  interim 
rule  should  be  addressed  to  the 
Assistant  Regional  Administrator  for 
Protected  Resources,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  Alaska  99802-1668.  A  copy  of 
the  Environmental  Assessment  for  this 
action  may  be  obtained  by  contacting 
Brad  Smith;  NMFS,  222  West  7'*’ 

Avenue,  Box  43,  Anchorage,  Alaska 
99513.  Comments  regarding  the  burden- 
hour  estimate  or  any  other  aspect  of  the 
collection  of  information  in  this  rule 
should  be  sent  to  the  preceding 
individual  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  NOAA  Desk  Officer, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Smith:  telephone  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Marine  Mammal  Protection  Act 
of  1972  (MMPA),  as  amended,  was 
enacted  for  the  purpose  of  ensuring  the 
long-term  survival  of  marine  maimnals 
by  establishing  Federal  responsibility 
for  their  conservation  and  management. 
The  MMPA  imposed  a  general 
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moratorium  on  the  taking  of  marine 
mammals.  Section  101(b)  of  the  MMPA 
provides  an  exemption  allowing 
Alaskan  Natives  to  harvest  marine 
mammals  for  subsistence  or  for 
purposes  of  Native  handicraft.  The 
Congress,  on  October  9, 1981,  amended 
the  MMPA  with  the  passage  of  Public 
Law  97-58  that,  among  other  things, 
added  section  109(i).  This  section 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  prescribe  regulations 
requiring  the  marking,  tagging,  and 
reporting  of  animals  taken  pursuant  to 
section  101(b)  “after  providing  notice 
thereof  in  the  Federal  Register  and  in 
newspapers  of  general  circulation,  and 
through  appropriate  electronic  media,  in 
the  affected  area  and  providing 
opportimity  for  a  hearing  thereon  in 
such  area.”  Section  109(i)  was  enacted 
to  enable  the  Secretary  to  gather 
sufficient  information  on  the  harvest 
and  biology  of  marine  mammals  taken 
by  Alaskan  Natives  to  determine  what 
effect  such  taking  was  having  on  these 
populations. 

The  interim  final  rule  requires 
Alaskan  Natives,  upon  harvesting  a 
beluga  whale  from  Cook  Inlet,  Alaska,  to 
(1)  remove  the  lower  left  jawbone,  (2) 
provide  the  jawbone  to  NMFS,  and  (3) 
provide  information  on  the 
circumstances  of  the  harvesting  of  the 
whale. 

Status  of  Stock 

The  Cook  Inlet  stock  of  beluga  whale 
is  genetically  and  geographically 
isolated  from  other  Alaskan  populations 
of  beluga  whales.  NMFS  has  conducted 
aimual  surveys  of  the  Cook  Inlet  beluga 
whale  between  1994  and  1998.  Results 
show  a  severe  decline  in  estimated 
abundance,  with  the  1998  estimate  (347 
animals)  nearly  50  percent  lower  than 
the  1994  estimate  (653  animeds). 

Reliable  historical  estimates  of 
abundance  are  not  available;  however, 
Native  hunters  have  stated  their  belief 
the  stock  numbered  at  least  1,000 
animals  as  recently  as  the  1980s. 

Responding  to  the  dramatic  decline  in 
this  stock,  NMFS  initiated  a  Status 
Review  of  the  Cook  Inlet  stock  on 
November  11, 1998.  This  process  will 
evaluate  the  health  of  the  stock  and 
make  recommendations  for  possible 
designation  under  the  MMPA  and/or 
Endangered  Species  Act  (ESA). 

Recommenaations  from  this  review 
are  expected  to  be  published  at  the  end 
of  May  1999. 

Native  Harvest 

The  Cook  Inlet  beluga  whale  stock  is 
hunted  by  Alaskan  Natives,  some  of 
whom  reside  in  communities  on  or  near 
Cook  Inlet  and  some  of  whom  are  from 


other  Alaskan  towns  and  villages.  The 
whales  concentrate  off  the  mouths  of 
several  rivers  entering  upper  Cook  Inlet 
during  the  ice-free  season,  making  them 
especially  vulnerable  to  hunting.  Most 
hunters  use  small  motorboats  launched 
from  Anchorage,  and  hunt  neeir  the  river 
mouths.  Common  hunting  technique  is 
to  isolate  a  whale  from  a  group  and 
pursue  it  into  shedlow  waters.  Whales 
are  shot  with  high  powered  rifles  and 
may  be  harpooned  to  aid  in  recovery. 

The  muktuk  (skin  and  blubber),  flippers, 
and  tail  flukes  are  normally  harvested 
for  food,  while  some  hunters  may  also 
retain  the  meat.  Subsistence  harvest 
levels  of  Cook  Inlet  beluga  whales  are 
largely  unreported. 

The  Cook  Inlet  Marine  Mammal 
Council  (CIMMC)  is  an  organization  of 
Cook  Inlet  treaty  tribes.  Native  hunters, 
and  concerned  Alaskan  Natives.  The 
CIMMC  was  established  to  promote 
conservation,  management,  and 
utilization  of  Cook  Inlet  marine 
mammals  by  Alaskan  Natives.  The 
CIMMC  provided  estimates  of  Native 
harvest  for  1995  and  1996,  which 
indicated  42  beluga  whales  were  landed 
in  1995  with  an  additional  26  struck 
and  lost.  The  1996  harvest  was 
estimated  as  49  beluga  whales  landed 
and  49-98  additional  whales  struck  and 
lost.  Because  many  Native  hunters  in 
Cook  Inlet  are  not  affiliated  with  the 
CIMMC,  these  estimates  may  not 
include  a  substantial  portion  of  the 
overall  harvest.  Similarly,  reports  of  the 
number  of  beluga  whales  that  are  struck 
and  lost  are  not  accurately  reported 
because  (1)  surveys  within  the  hunting 
community  have  been  sporadic,  (2) 
hunters  have  stated  reluctance  to  report, 
(3)  surveys  have  been  conducted  after 
the  hunting  season,  relying  on  accurate 
memory  of  multiple  events,  and  (4)  a 
portion  of  these  hunters  are  not  known 
to  NMFS  or  CIMMC  and  have  not  been 
surveyed.  Therefore,  NMFS  has 
determined  that  promulgation  of 
reporting  regulations  is  necessary  to 
establish  reliable  harvest  estimates. 

NMFS  has  modeled  the  viability  of 
the  Cook  Inlet  beluga  whale  stock. 
Analyses  indicate  that  annual 
recruitment  for  this  stock  of  beluga 
whales  is  4  percent.  NMFS  has 
determined  that  no  more  than  2  percent 
of  the  population  should  be  removed 
annually  in  order  to  prevent  further 
decline  and  provide  for  the  recovery 
and  conservation  of  the  stock.  Recent 
Native  subsistence  harvest  removals, 
therefore,  are  in  excess  of  ten  times  this 
level.  At  a  current  population  decline  of 
15  percent  per  year,  which  accounts  for 
some  recruitment  to  the  population,  the 
Cook  Inlet  beluga  whale  stock  would  be 
reduced  to  50  percent  of  its  current  level 


within  5  years.  Without  accurate  and 
timely  information  on  the  Native 
subsistence  harvest,  NMFS’  ability  to 
execute  its  Federal  mandate  to  conserve 
this  stock  will  be  greatly  compromised. 
Harvest  reductions  may  be  achieved 
through  on-going  efforts  for  the 
cooperative  management  of  this  stock 
between  NMFS  and  CIMMC. 
Additionally,  NMFS  may  promulgate 
regulations  to  regulate  Native  harvest 
under  the  MMPA  or  ESA.  However, 
such  regulations  require  the  stock  to 
first  be  listed  as  a  tlmeatened  or 
endangered  species,  or  as  a  depleted 
stock  under  the  MMPA.  Because  of  this 
requirement  and  the  procedimal 
requirements  for  rulemaking  to  regulate 
the  harvest,  such  regulations  cannot  be 
completed  in  time  to  address  the  1999 
harvest  season.  The  potential  impact  of 
the  1999  harvest  on  the  stock 
necessitates  an  accurate  count  of  the 
number  of  whales  harvested.  If  the  effort 
to  obtain  a  co-manageqient  agreement  is 
successful,  the  data  will  provide 
information  on  how  well  the  agreement 
is  working.  If  unsuccessful,  information 
on  harvest  levels  becomes  important  to 
management  actions  that  will  be 
required  in  the  future. 

Marking 

The  interim  regulation  requires  each 
whaling  captain  to  collect  the  left  lower 
jawbone  (with  teeth  left  in  place)  from 
beluga  whales  harvested  from  Cook 
Inlet.  The  jawbone  may  be  removed 
with  a  knife,  labeled,  and  placed  into  a 
plastic  (garbage)  bag  for  transport.  The 
left  lower  jawbone  weighs  less  than  5 
pounds  and  does  not  represent  a 
hardship  to  collect  or  transport.  The 
whaling  captain  or  vessel  operator  is  ' 
required  to  provide  these  samples  to  the 
NMFS  Anchorage  Field  Office  at  222 
West  7'*'  Avenue,  Anchorage,  Alaska 
99513,  within  72  hours  of  returning 
from  the  hunt.  NMFS  biologists,  or  a 
NMFS-designated  contact,  will  receive 
and  tag  these  samples  and  provide  a 
reporting  form  to  the  whaling  captain  or 
vessel  operator. 

Marking  Objectives 

The  collection  of  the  intact  lower 
jawbone  from  each  harvested  beluga 
whale  will  improve  the  present 
accuracy  of  estimated  Native  harvest. 
Teeth  from  the  jawbone  will  be 
analyzed  to  determine  the  age  of  the 
animal.  Flesh  from  the  jawbone  will  be 
used  to  determine  the  sex  of  the  whale 
and  for  genetic  studies  of  the  Cook  Inlet 
beluga  whale  stock.  NMFS  surveys  often 
find  dead  beluga  whales  along  Cook 
Inlet,  and  the  removal  of  the  lower  left 
jawbone  would  distinguish  carcasses  as 
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Native  harvest  rather  than  struck  and 
lost  or  death  hy  other  causes. 

Reporting 

Each  whaling  captain  or  vessel 
operator,  upon  killing  and  landing  a 
beluga  whale  from  Cook  Inlet,  is 
required  to  remove  and  label  the 
described  sample  and  deliver  it  to 
NMFS  (marking)  and  to  complete  a 
reporting  form  providing  supporting 
biological  or  management  information 
on  that  harvest.  The  captain  or  vessel 
operator  is  required  to  complete  the 
form  and  return  it  to  NMFS  Anchorage 
Field  Office,  within  30  days. 

The  data  from  reporting  forms  will 
provide  more  complete  estimates  of 
harvest  levels.  Additional  information 
provided  will  include  the  date  and  time 
of  the  harvest,  the  coloration  of  the 
whale,  the  area  from  which  it  was 
harvested,  the  method  of  harvest,  and 
other  comments  such  as  stomach 
contents  and  any  unusual  physical  or 
behavioral  observations.  The 
information  contained  on  these  forms 
will  be  held  by  NMFS  and  made 
available  to  the  hunters,  other  Alaskan 
Native  organizations,  and  the  public. 

This  information  is  necessary  to 
evaluate  the  health  and  stability  of  the 
Cook  Inlet  beluga  whale  stock  and  to 
manage  these  whales  in  order  to  both 
preserve  the  stock  and  provide  for  the 
sustainable  subsistence  harvest  by 
Alaskan  Natives.  Because  the  most 
recent  population  analysis  indicates  that 
no  more  than  2  percent  of  a  population 
of  347  beluga  whales  should  be 
harvested,  and  because  the  potential 
harvest  during  the  1999  season  may 
greatly  exceed  this  amount,  NMFS 
believes  regulations  are  needed 
immediately.  In  the  absence  of  such 
reporting,  NMFS  will  be  imable  to 
monitor  harvest  levels,  and  removals 
from  this  population  may  reach  levels 
that  could  harm  the  continued  existence 
of  this  stock. 

Request  for  Comments 

NMFS  will  accept  written  comments 
(see  ADDRESSES)  on  this  interim  final 
rule  imtil  June  23, 1999.  A  public 
hearing  on  the  interim  final  rule  will  be 
held  in  the  Cook  Inlet  area.  A 
notification  of  the  date  and  location  of 
the  hearing  will  be  published  in  the 
Federal  Register. 

Classification 

An  Environmental  Assessment  (EA) 
has  been  prepared  by  NMFS  to  address 
this  action  and  is  available  for  public 
review  and  comment.  Persons  wishing 
to  obtain  this  EA  should  contact  NMFS 
Anchorage  Field  Office  (see  ADDRESSES). 


This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 

12866. 

The  Assistant  Administrator  for 
Fisheries  (AA),  NOAA,  finds  that  good 
cause  exists,  under  5  U.S.C.  553(b)(B),  to 
waive  prior  notice  and  an  opportunity 
for  comment  on  this  rule.  It  is 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment 
because  the  subsistence  harvest  of 
beluga  whales  will  start  sometime  in 
May. 

The  Cook  Inlet  population  of  beluga 
whales  has  dramatically  declined  from 
an  estimated  653  animals  in  1994  to  a 
recently  completed  estimate  of  347 
animals  in  1998.  Estimates  from  the 
1995  subsistence  harvest  were  42  beluga 
whales  landed  and  26  struck  and  lost. 
The  1996  harvest  was  estimated  as  49 
whales  landed  and  49-98  additional 
whales  struck  and  lost. 

NMFS  is  in  the  process  of  a  status 
review  to  determine  whether  the  stock 
should  be  listed  as  endangered  or 
threatened  under  the  ESA  or  designated 
as  depleted  under  the  MMPA.  Because 
of  the  potential  impact  of  the  1999 
harvest  on  the  stock,  it  is  important  to 
have  an  accurate  nmnber  of  the  whales 
harvested.  If  the  effort  to  obtain  a  co¬ 
management  agreement  is  successful, 
the  data  will  provide  information  on 
how  well  the  agreement  is  working.  If 
unsuccessful,  information  on  harvest 
levels  becomes  the  key  to  management 
actions  that  will  be  required  in  the 
futme. 

For  these  reasons,  the  Assistant 
Administrator  for  Fisheries  also  finds 
that  good  cause  exists  under  5  U.S.C. 
553(d)(3),  that  the  rule  should  not  be 
subject  to  a  30-day  delay  in  effective 
date. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  by 
5  U.S.C.  553  or  by  any  other  law,  under 
5  U.S.C.  603(b)  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  are 
not  applicable  to  this  rule.  Accordingly, 
an  initial  Regulatory  Flexibility 
Analysis  was  not  prepared  for  this  rule. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  (PRA).  This  collection  was 
submitted  to  OMB  for  review  under 
section  3540(b)  of  the  PRA  and  was 
approved  by  OMB  on  May  11, 1999 
(OMB  no.  0648-0382)  with  an 
expiration  date  of  October  31, 1999. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  the 
requirements  of  the  PRA  unless  that 


collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  reporting  burden  for  this 
collection  is  estimated  to  be 
approximately  one-half  horn-  per 
response,  including  time  necessary  to 
remove  and  label  the  jawbone  and  to 
complete  the  reporting  form.  Comments 
are  invited  on  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  and  function 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  on  respondents,  including, 
through  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Please  send  any  comments 
to  NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  216 

Marine  mammals,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  18, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  216 — REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
part  216  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  §  216.23,  paragraph  (e)  is  added 
to  read  as  follows: 

§216.23  Native  exceptions. 
***** 

(e)  Marking  and  reporting  of  Cook 
Inlet  Beluga  Whales.  (1)  Definitions.  In 
addition  to  definitions  contained  in  the 
MMPA  and  the  regulations  in  this  part: 

(i)  Reporting  means  the  collection  and 
delivery  of  biological  data,  harvest  data, 
and  other  information  regarding  the 
effect  of  taking  a  beluga  whale 
[Delphinapterus  leucas)  from  Cook 
Inlet,  as  required  by  NMFS. 

(ii)  Whaling  captain  or  vessel  operator 
means  the  individual  who  is  identified 
by  Alaskem  Natives  as  the  leader  of  each 
hunting  team  (usually  the  other  crew  on 
the  boat)  and  who  is  the  whaling 
captain;  or  the  individual  operating  the 
boat  at  the  time  the  whale  is  heuvested 
or  transported  to  the  place  of 
processing. 
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(iii)  Cook  Inlet  means  all  waters  of 
Cook  Inlet  north  of  59°  North  latitude, 
including,  but  not  limited  to,  waters  of 
Kachemak  Bay,  Kamishak  Bay,  Chinitna 
Bay,  and  Tuxedni  Bay. 

(2)  Marking.  Each  whaling  captain  or 
vessel  operator,  upon  killing  emd 
landing  a  beluga  whale  [Delphinapterus 
leucas)  horn  Cook  Inlet,  Alaska,  must 
remove  the  lower  left  jawbone,  leaving 
the  teeth  intact  and  in  place.  When 
multiple  whales  are  harvested  during 
one  hunting  trip,  the  jawbones  will  be 
marked  for  identification  in  the  field  to 
ensure  correct  reporting  of  harvest 
information  by  placing  a  label  marked 
with  the  date,  time,  and  location  of 
harvest  within  the  container  in  which 
the  jawbone  is  placed.  The  jawbone(s) 
must  be  retained  by  the  whaling  captain 
or  vessel  operator  and  delivered  to 
NMFS  at  the  Anchorage  Field  Office, 

222  West  7**>  Avenue,  Anchorage,  Alaska 
99513  within  72  hours  of  returning  firom 
the  hunt. 

(3)  Reporting.  Upon  delivery  to  NMFS 
of  a  jawbone,  the  whaling  captain  or 
vessel  operator  must  complete  and  mail 
a  reporting  form,  available  from  NMFS, 
to  the  NMFS  Anchorage  Field  Office 
within  30  days.  A  separate  form  is 
required  for  each  whale  harvested. 

(i)  To  be  complete,  the  form  must 
contain  the  following  information:  the 
date  and  location  of  kill,  the  method  of 
harvest,  and  the  coloration  of  the  whale. 
The  respondent  will  also  be  invited  to 
report  on  any  other  observations 
concerning  the  animal  or  circumstance 
of  the  harvest. 

(ii)  Data  collected  pursuant  to 
paragraph  (e)  of  this  section  will  be 
reported  on  forms  obtained  from  the 
Anchorage  Field  Office.  These  data  will 
be  maintained  in  the  NMFS  Alaska 
Regional  Office  in  Juneau,  Alaska, 
where  such  data  will  be  available  for 
public  review. 

(4)  No  person  may  falsify  any 
information  required  to  be  set  forth  on 
the  reporting  form  as  required  by 
paragraph  (e)  of  this  section. 

(5)  The  Anchorage  Field  Office  of 
NMFS  is  located  in  room  517  of  the 
Federal  Office  Building,  222  West  7* 
Avenue;  its  mailing  address  is:  NMFS, 
Box  43,  Anchorage,  AK.  99513. 

[FR  Doc.  99-13083  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  981231333-9127-03;  I.D. 
122898E] 

RiN  0648-AMI  2 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Final  1999  ABC, 

OY,  and  Tribal  and  Nontrlbal 
Allocations  for  Pacific  Whiting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  publishes  a  final  rule 
to  aimounce  the  1999  optimum  yield 
(OY)  specification  (formerly  called 
“harvest  guideline”)  for  Pacific  whiting 
(whiting)  harvested  off  Washington, 
Oregon,  and  California,  and  announces 
allocation  of  a  portion  of  the  OY  to 
Washington  coastal  tribal  fisheries.  This 
rule  is  intended  to  accommodate  the 
Washington  coastal  treaty  tribes’  rights 
to  Pacific  whiting  and  to  provide 
equitable  allocation  of  the  whiting 
resource,  and  promoting  the  goals  and 
objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP). 

dates:  Effective  May  19, 1999. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA)  for 
this  action  is  available  from  NMFS, 
Northwest  Region,  Sustainable  Fisheries 
Division,  7600  Sand  Point  Way  NE, 

Bldg.  1,  Seattle,  WA  98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson,  Northwest  Region, 
NMFS,  206-526-6140. 

SUPPLEMENTARY  INFORMATION:  Two 
actions  are  announced  in  this 
document:  The  final  1999  acceptable 
biological  catch  (ABC)  and  OY  for 
whiting  and  allocation  of  part  of  that  OY 
to  the  Washington  coastal  treaty  tribes. 
Further  background  on  these  actions  is 
found  in  the  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  January  8, 1999  (64 
FR  1341)  with  a  request  for  comments. 
Comments  were  received  only  on  the 
tribal  allocation,  and  are  addressed  later 
in  this  document.  A  draft  EA/RIR  (dated 
March  1, 1999)  and  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  (dated 
December,  17, 1998)  were  prepared  for 
the  tribal  allocation  and  made  available 


at  the  March  9-12, 1999,  meeting  of  the 
Pacific  Fishery  Management  Council 
(Council).  An  FRFA  has  been  prepared 
and  is  appended  in  the  final  EA/RIR/ 
FRFA  for  the  tribal  allocation. 

1999  ABC/OY 

Preliminary  ranges  for  the  U.S.  ABC 
and  OY  were  recommended  at  the 
Council’s  November  1998  meeting.  The 
upper  end  was  232,000  mt,  the  same  as 
the  1998  ABC  and  OY  for  U.S.  waters. 
The  lower  end  was  178,000  mt  (the 
amount  projected  for  the  ABC  (the 
proxy  for  maximum  sustainable  yield 
(MSY),  also  called  the  MSY  proxy)  for 
the  U.S.  and  Canada  combined  in  the 
then  most  recent  stock  assessment  for 
the  1998  fishery),  multiplied  by  0.8, 
which  is  the  proportion  taken  by  the 
United  States  in  recent  years. 

The  final  OY  for  whiting  was  delayed 
from  the  normal  January  1  specification 
cycle  so  that  data  from  the  summer  1998 
survey  could  be  analyzed  and 
incorporated  into  a  new  stock 
assessment.  The  new  assessment  was 
considered  at  the  March  9-12, 1999, 
Council  meeting. 

A  munber  of  issues  were  discussed 
such  as:  (1)  the  appropriate  harvest 
policy  to  be  used — whether  to  continue 
with  the  hybrid  harvest  policy  used  in 
recent  years,  or  to  convert  to  the  40-10 
harvest  policy  adopted  for  most  other 
groundfish  species  (see  the  annual 
specifications  published  at  64  FR  1316 
January  8, 1999,  emd  Amendment  11  to 
the  FMP);  (2)  continuation  of  the  80- 
percent  U.S.  allocation  of  the  U.S.- 
Canada  MSY;  and  (3)  whether  the  ABC 
and  OY  should  apply  only  to  1999,  or 
whether  it  could  be  applied  to  the  year 
2000  as  well,  since  a  new  assessment 
will  not  be  conducted  in  1999. 

ABC 

Under  Amendment  11  to  the  FMP, 
ABC  is  set  equal  to  a  default  proxy  for 
the  fishing  mortality  rate  (F)  needed  to 
produce  the  MSY  (Fmsy).  In  recent 
years,  a  hybrid  F  harvest  policy,  similar 
to  the  F35  policy  used  for  other 
groundfish  species,  was  used  as  the 
Fmsy  proxy  for  whiting  (“F35”  means 
the  fishing  mortality  rate  that  reduces 
the  spawning  potential  per  recruit  to  35 
percent  of  the  unfished  condition).  F35 
is  commonly  used  in  the  FMP  for  faster 
growing  stocks  or  stocks  with  quicker 
recruitment.  The  new  policy,  F40  with 
the  40-10‘OY  adjustment,  results  in 
similar  harvest  rates  to  the  moderate 
hybrid  F  policy  used  in  previous  years. 
Consequently,  the  Coimcil  endorsed  the 
use  of  the  more  conservative  F40  for 
whiting,  which  would  result  in  a  U.S.- 
Canada  ABC  of  320,000  mt  in  1999  (and 
297,000  mt  in  2000).  Applying  the  80- 
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percent  U.S.  share  would  result  in  a 
U.S.  ABC  of  256,000  mt  in  1999  (and 
237,600  in  2000).  However,  the  Council 
recommended  a  more  conservative  U.S. 
ABC  of  232,000  mt  for  1999,  and 
signaled  its  intent  to  do  the  same  in 
2000,  as  discussed  below. 

OY 

Amendment  11  also  adopted  a  new, 
precautionary  policy  for  establishing 
OY.  This  policy  is  more  completely 
described  in  the  annual  specifications 
(64  FR  1316,  January  8, 1999).  Under 
this  policy,  if  the  stock  biomass  (B)  is 
believed  to  be  equal  to  or  less  than  the 
MSY  biomass  (Bmsy),  a  precautionary 
OY  threshold  is  established  at  the  MSY 
biomass  size,  which  is  assumed  to  be  40 
percent  of  the  unfished  biomass.  A  stock 
whose  current  biomass  is  between  25- 
40  percent  of  the  unfished  level  is  said 
to  be  in  the  “precautionary  zone.”  The 
farther  the  stock  is  below  the 
precautionary  threshold  (in  this  case  40 
percent  of  the  unfished  biomass),  the 
greater  the  reduction  in  OY  will  be 
relative  to  the  ABC.  This  default  harvest 
policy  is  also  called  the  “40-10”  policy 
because  the  OY  is  set  according  to  a 
mathematical  relationship  that  reduces 
the  OY  at  an  increasing  rate  to  zero  as 
the  stock  approaches  10  percent  of  its 
unfished  biomass  (e.g.,  the  farther  the 
stock  is  below  the  precautionary 
threshold,  the  greater  the  reduction  in 
OY  will  be  relative  to  the  ABC).  In  the 
nearterm,  the  40-10  policy  results 
harvest  levels  similar  to  those  obtained 
by  the  hybrid  F  policy  previously  used 
for  whiting,  but  dampens  the  variability 
in  harvest  from  year  to  yeeir. 


The  new  stock  assessment  indicated 
that  the  mature  female  biomass  of 
whiting  in  1998  was  at  37  percent  of  its 
unfished  level,  and,  thus,  is  slightly  into 
the  precautionary  zone.  To  determine 
the  OY  for  the  U.S.  portion  of  the 
fishery,  the  40-10  harvest  policy  is 
applied  to  the  F40  MSY  proxy  for  the 
U.S.-Canada  combined,  and  then  80- 
percent  (the  U.S.  share)  of  the  resulting 
number  is  used;  the  resulting  OY  is 
240,800  mt  for  1999  and  220,000  mt  for 
2000.  This  approach  is  more 
conservative  than  that  used  in  the  past 
in  that  the  80  percent  factor  is  applied 
after  the  40-10  value  is  calculated, 
rather  than  before.  However,  the  final 
results  over  the  next  few  years  are 
similar  to  what  would  have  been 
reached  using  the  previous  hybrid-F 
policy. 

United  States-Canada 

The  allocation  of  the  whiting  resource 
between  the  United  States  and  Canada 
is  not  resolved.  The  stock  assessment 
was  a  collaborative  effort  between  the 
two  nations  and  there  appears  to  be 
agreement  as  to  the  level  of  the 
combined  U.S.-Canada  MSY.  However, 
the  results  of  the  new  stock  assessment 
were  not  available  in  time  to  hold 
formal  negotiations  with  Canada  before 
the  March  Council  meeting. 
Consequently,  the  Council  assumed 
continuation  of  the  80-percent  share 
that  the  U.S.  has  harvested  in  recent 
years.  Although  Canada  has  in  the  past 
converted  the  U.S.  catch  into  a  70- 
percent  share,  resulting  in  exceeding  the 
US-Canada  MSY  by  about  12  percent 
annually,  NMFS  hopes  that  the  more 


conservative  F40  and  40-10  harvest 
policy  approach  adopted  by  the  United 
States  for  1999  will  also  result  in  a  more 
conservative  approach  by  Canada. 
Meetings  with  Canada  on  this  issue  are 
expected  to  be  scheduled  in  1999. 

Final  U.S.  ABC  and  OY 

Because  no  new  whiting  assessment 
will  be  conducted  in  1999  for  2000,  the 
Council  considered  whether  to  use  the 
individual-year  recommendations  fi-om 
the  assessment  for  1999  and  2000,  or  to 
implement  equal  OYs  at  an  intermediate 
level  in  both  years.  The  Council 
preferred  the  latter  approach,  which 
results  in  equal  U.S.  OY  values  for  1999 
and  2000  at  230,000  mt.  However, 
because  these  average  levels  were  very 
close  to  the  ABC  and  OY  used  in  1998, 
the  Council  recommended  continuation 
of  the  1998  U.S.  ABC  and  OY  in  1999, 
in  which  the  U.S.  ABC  and  OY  are  the 
same,  232,000  mt.  based  on  an  overall 
U.S.-Canada  ABC  of  290,000  mt. 

Tribal  Allocation 

The  Council  considered  tribal  whiting 
allocations  at  its  September  meeting,  but 
delayed  its  final  recommendation  imtil 
its  March  1999  meeting  when  the  final 
ABC  and  OY  recommendations  were 
made.  In  1999,  the  Quileute  treaty  tribe 
for  the  first  time  joined  the  Makah  tribe 
in  expressing  interest  in  whiting,  and 
the  two  tribes  submitted  a  proposal  for 
determining  annual  tribal  ^locations. 
This  framework  proposal  that  would 
vary  the  tribal  allocation  depending  on 
the  level  of  OY  appears  in  the  following 
table. 


U.S.  Optimum  yield  (OY) 

Makah 

Quileute 

Total  allocation 

Up  to  145,000  mt  . 

17.5%  of  the  U.S.  OY  . 

2,500  mt  . 

17.5%  OY  plus  2,500  mt. 

145,001  to  175,000  mt . 

25,000  mt  . 

2,500  mt  . 

27,500  mt. 

175,001  to  200,000  mt . 

27,500  mt  . 

2,500  mt  . 

30,000  mt. 

200,001  to  225,000  mt . 

30,000  mt  . 

2,500  mt  . 

32,500  mt. 

225,001  to  250,000  mt . 

32,500  mt  . 

2,500  mt  . 

35,000  mt. 

Over  250,000  mt  . 

35,000  mt  . 

1 _ 1 

2,500  mt  . 

37,500  mt. 

The  tribal  proposal  also  states  that  if 
the  Quileute  Tribe  is  unable  to  fully 
utilize  its  amount,  the  unused  portion 
would  be  released  to  the  Makah  tribe  to 
enable  the  Makah  tribe  to  harvest  the 
unused  portion  by  the  end  of  the  year. 
NMFS  believes  that  the  intertribal 
distribution  of  the  overall  tribal 
allocation  is  an  internal  tribal  issue,  and 
herein  issues  only  a  total  allocation  for 
the  affected  tribes. 

A  proposed  rule  was  published  in  the 
Federal  Register  (64  FR  1341,  January  8, 
1999)  requesting  comments  on  two 
options.  The  options  considered  were: 
(1)  25,000  mt,  the  tribal  allocation  in 


1997  emd  1998,  as  proposed  by  the 
Council  for  1999;  and  (2)  the  tribal 
framework  proposal  that  was  expected 
to  produce  an  allocation  of  30,000- 
35,000  mt  of  whiting  in  1999,  based  on 
the  preliminary  OY  range  of  178,000  to 
232,000  mt.  NMFS  does  not  believe  the 
no-action  alternative,  which  assumes  no 
explicit  tribal  allocation,  is  a  viable 
option,  because  it  is  contrary  to  tribal 
treaty  rights.  Consequently,  the  total 
tribal  allocation  of  whiting  in  1999  was 
proposed  to  be  in  the  range  of  25,000- 
35,000  mt,  with  the  lower  end 
representing  the  Council’s  proposal  and 
the  upper  end  representing  the  tribal 


framew'ork  applied  to  the  high  end  of 
the  OY  range  (232,000  mt)  proposed  for 
1999. 

Because  the  ABC  and  OY  were 
uncertain,  the  IRFA  and  draft  EA/RIR 
used  the  maximum  tribal  allocation  of 
35,000  mt  (associated  with  an  OY  of 
232,000  mt)  to  aualyze  the  tribal 
proposal.  At  the  March  1999  Coimcil 
meeting,  the  Quileute  indicated  that 
they  would  not  be  harvesting  whiting  in 
1999.  This  reduced  the  tribal  proposi 
for  1999  by  2,500  mt.  This  change,  plus 
recommendation  of  an  ABC  and  OY  at 
the  same  levels  as  in  1998,  resulted  in 
a  revised  tribal  proposal  of  32,500  mt  for 
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1999, 14  percent  of  the  232,000  mt  OY, 
and  7,500  mt  higher  than  in  1998. 

The  tribal  allocation  is  subtracted 
from  the  species  OY  before  limited  entry 
and  open  access  allocations  are  derived. 
The  treaty  tribal  fisheries  for  sablefish, 
black  rockfish,  and  whiting  are  separate 
fisheries  not  governed  by  the  limited 
entry  or  open  access  regulations  or 
allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

NMFS  Decision  on  the  Tribal 
Allocation 

NMFS  believes  the  Makah  have  a 
treaty  right  to  harvest  half  of  the 
harvestable  surplus  of  whiting  found  in 
the  tribe’s  usual  and  accustomed  fishing 
area  in  accordance  with  the  legal 
principles  elaborated  in  U.S.  v. 
Washington.  For  further  background 
refer  to  the  proposed  rule  regarding  the 
framework  for  treaty  tribe  harvest  of 
Pacific  groundfish  (61  FR  10303,  March 
13, 1996).  Under  the  leged  principles  of 
that  case,  the  question  becomes  one  of 
attempting  to  determine  what  amount  of 
fish  constitutes  half  the  harvestable 
surplus  of  Pacific  whiting  in  the 
Makah’s  usual  and  accustomed  fishing 
area,  determined  according  to  the 
conservation  necessity  principle.  The 
conservation  necessity  principle  means 
that  the  determination  of  the  amount  of 
fish  available  for  harvest  must  be  based 
solely  on  resoiurce  conservation  needs. 
This  determination  is  diff'icult  because, 
with  the  exception  of  a  case  regarding 
Pacific  halibut  {Makah  v.  Brown,  Civil 
No.  C-85-1606R  and  U.S.  v. 

Washington,  Civil  No.  9213-Phase  I, 
Subproceeding  No.  92-1  (W.D.  Wash.)) 
most  of  the  legal  and  technical 
precedents  are  based  on  the  biology, 
harvest,  and  conservation  requirements 
for  Pacific  salmon  and  shellfish,  which 
are  very  different  from  those  for  Pacific 
whiting.  Quantifying  the  tribal  right  to 
whiting  is  also  complicated  by  data 
limitations  and  by  the  uncertainties  of 
Pacific  whiting  biology  and 
conservation  requirements.  In  1996  the 
Makah  instituted  a  subproceeding  in 
U.S.  V.  Washington,  Civil  No.  9213- 
Phase  I,  Subproceeding  No.  96—2, 
regarding  their  treaty  right  to  whiting, 
including  the  issue  of  the  appropriate 
quantification  of  that  right.  The 
quantification  issue  has  not  yet  been 
litigated  or  otherwise  resolved.  The 
Makah  have  made  a  proposal  for  32,500 
mt  of  whiting  in  1999  that  NMFS 
accepts  as  a  reasonable  accommodation 
of  the  treaty  right  for  1999  in  view  of  the 
remaining  uncertainty  smrounding  the 
appropriate  quantification.  This  1999 
amount  of  32,500  mt  (14  percent  of  the 
232,000-mt  OY)  is  not  intended  to  set  a 


precedent  regarding  either 
quantification  of  the  Makah  treaty  right 
or  future  allocations.  NMFS  will 
continue  to  attempt  to  negotiate  a 
settlement  in  U.S.  v.  Washington 
regarding  the  appropriate  quantification 
of  the  treaty  right  to  whiting.  If  an 
appropriate  methodology  or  allocation 
cannot  be  developed  through 
negotiations,  the  allocation  will 
ultimately  be  resolved  in  the  pending 
subproceeding  in  U.S.  v.  Washington. 

Comments  and  Responses 

Five  letters  on  the  proposed  rule  were 
received;  three  were  from  individuals 
representing  industry  associations  in  the 
shore-based  whiting  sector,  and  all  were 
critical  of  any  tribal  allocation.  Most  of 
the  comments  were  similar  and  are 
grouped  together  here,  followed  by 
NMFS’  responses. 

Comment  1 :  Some  commenters  argued 
there  should  be  no  whiting  allocation  to 
the  tribes  until  there  are  final  decisions 
in  a  coiul;  case  challenging  treaty  rights 
to  Pacific  whiting  (citing  the  shellfish 
subproceeding,  89-3,  in  U.S.  v. 
Washington  and  in  a  court  case 
challenging  the  groundfish  regulations 
regarding  tribal  treaty  rights  to 
groundfish  (citing  Midwater  Trawlers 
Cooperative  v.  Secretary  of  Commerce, 
No.  97-36008  (9th  Cir.)).  They  also 
argued  there  should  be  no  allocation 
until  a  “formal  quantification  of  treaty 
rights  (if  any)  under  the  procedures 
specified  by  the  Supreme  Court  in  U.S. 

V.  Washin^on  occurs.’’  Finally,  they 
argued  that  Congress  expressed  its  clear 
intent  that  “Federally  recognized  fishing 
rights’’  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  means  “treaty 
fishing  right[s]  that  [have]  been  finally 
approved  by  the  courts  under  the 
procedures  defined  in  section  19(g)  of 
the  final  court  order  under  United  States 
versus  Washington,  and  the  approval  is 
not  subject  to  further  appeal.’’ 
(September  27, 1996  Congressional 
Record,  page  H11437).  Commenters 
noted  appeals  in  the  above  cases  are  still 
pending,  and  asserted  that  therefore  no 
right  exists.  These  issues  will  be 
addressed  separately. 

Response:  The  relevant  question  in 
litigation  in  the  shellfish  subproceeding 
cited  by  commenters  is  whether  tribes 
have  treaty  rights  to  all  species  of  fish 
found  in  their  usual  and  accustomed 
fishing  areas,  or  only  have  rights  to 
species  they  harvested  at  treaty  time.  In 
the  shellfish  subproceeding,  the  district 
court  concluded: 

The  fact  that  some  species  were  not  taken 
before  treaty  time — either  because  they  were 
inaccessible  or  the  Indians  chose  not  to  take 
them — does  not  mean  that  their  right  to  take 


such  fish  was  limited  *  *  *  Because  the 
“right  of  taking  fish’’  must  be  read  as  a 
reservation  of  the  Indians’  pre-existing  rights, 
and  because  the  right  to  take  any  species, 
without  limit,  pre-existed  the  Stevens 
Treaties,  the  Court  must  read  the  “right  of 
taking  fish’’  without  any  species  limitation, 
[emphasis  in  original)  873  F.  Supp.  at  1430. 

The  Court  of  Appeals  upheld  this,  and 
further  stated: 

A  more  restrictive  reading  of  the  Treaties 
would  be  contrary  to  the  Supreme  Court’s 
definitive  conclusion  that  the  Treaties  are  a 
“grant  of  rights  from”  the  Tribes.  Winans, 

198  U.S.  at  3880,  25  S.Ct.  662.  We  therefore 
reject  Washington’s  argument  that  the  Tribes 
are  limited  in  the  species  of  shellfish  they 
harvest  (157  F.3d  630  at  644). 

Commenters  argue  that  since  a 
petition  for  certiorari  has  been  filed 
with  the  U.S.  Supreme  Court  in  this 
case,  no  rights  exist  and  NMFS  should 
not  provide  any  tribal  allocation. 
However,  the  U.S.  Supreme  Court 
recently  denied  the  petition  for 
certiorari;  NMFS  must  apply  the  law  as 
interpreted  by  the  9th  Circuit  Court  of 
Appeals. 

In  addition,  in  the  whiting 
subproceeding  mentioned  here  the 
Judge  ruled  that  Judge  Rafeedee’s  ruling 
in  the  shellfish  subproceeding  “should 
remain  the  binding  law  of  the  case  until 
the  Ninth  Circuit  decides  the  appeal  of 
the  decision  now  pending  before  it.”  As 
noted,  the  9th  Circuit  Court  of  Appeals 
has  made  its  decision  and  upheld  Judge 
Rafeedee’s  ruling. 

Plaintiffs  also  refer  to  the  case  of 
Midwater  Trawlers  Cooperative  v. 
Secretary  of  Commerce.  In  that  case  the 
District  Court  dismissed  the  challenge  to 
the  existence  of  the  treaty  right  to 
whiting  because  the  tribes  are  necessary 
and  indispensable  parties  to  the 
litigation  and  cannot  be  joined.  The  9th 
Circuit  Court  of  Appeals  recently 
reversed  the  District  Court  and  found 
that  the  tribes  are  not  necessary  parties 
to  the  litigation  because  the  Federal 
government  can  adequately  represent 
the  tribes  on  the  issue  of  the  existence 
of  the  treaty  right.  The  underlying  issue 
regarding  the  treaty  right  to  whiting  is 
being  remanded  to  the  District  Court. 
However,  the  9th  Circuit  Court  of 
Appeals  ruling  in  the  shellfish 
subproceeding  discussed  above  is  that 
the  tribes  have  treaty  rights  to  all 
species  of  fish  found  in  their  usual  and 
accustomed  fishing  area.  This  would 
cover  the  Makah  treaty  right  to  whiting. 
Plaintiffs  had  also  alleged  the  tribal 
whiting  allocations  violated  the 
National  Environmental  Policy  Act,  the 
Endangered  Species  Act  (ESA)  and  the 
Regulatory  Flexibility  Act.  The  District 
Court  and  the  9th  Circuit  Court  of 
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Appeals  upheld  the  Agency’s  actions 
under  those  statutes. 

Commenters  also  argue  no  whiting 
should  be  allocated  until  “formal 
quantification  of  treaty  rights  (if  any) 
under  the  procedures  specified  by  the 
Supreme  Court  in  U.S.  v.  Washington 
occurs.”  Commenters  did  not  cite  to 
specific  U.S.  Supreme  Court  procedures, 
but  we  assume  they  were  referring  to 
procedures  set  out  by  Judge  Boldt  in  one 
of  his  early  decisions  regarding  exercise 
of  off-reserv’ation  fishing  rights  to  non- 
anadromous  fish  and  shellfish.  This 
argument  was  addressed  in  the 
Response  to  Comments  section  on  the 
rule  regarding  treaty  fishing  rights  to 
groundfish  at  61  FR  28786  (June  6, 

1996). 

The  statement,  cited  by  the 
commenters,  that  “Federally  recognized 
fishing  rights”  under  the  Magnuson- 
Stevens  Act  mean  “treaty  fishing  right[s] 
that  [have]  been  finally  approved  by  the 
courts  under  the  procedures  defined  in 
section  19(g)  of  the  final  court  order 
under  United  States  versus  Washington, 
and  the  approval  is  not  subject  to 
further  appeal,”  suggests  a  narrower 
definition  of  federally  recognized 
fishing  right  than  defined  in  the  plain 
language  of  the  statute.  The  quote 
referred  to  section  19(g)  of  the  final 
court  order  under  U.S.  v.  Washington. 
There  is  no  section  19(g),  so  the  quote 
probably  referred  to  paragraph  G  of  the 
“Order  for  Program  to  Implement 
Interim  Plan”  in  U.S.  v.  Washington, 
found  at  459  F.  Supp.  1035, 1037  (W.D. 
Wash.  1978),  which  sets  forth  a 
procedure  for  parties  in  that  case  to 
establish  treaty  entitlement  to  non- 
anadromous  fish.  The  quote  was  a 
statement  of  one  Congressman,  not  a 
committee  interpretation  of  a  legislative 
provision,  and  it  referred  to  an 
additional  seat  on  the  Pacific  Council  to 
be  filled  by  a  member  “appointed  from 
an  Indian  tribe  with  federally 
recognized  fishing  rights  from 
California,  Oregon,  Washington,  or 
Idaho.  *  *  *”  16  U.S.C.  1852(a)(1)(F). 
This  interpretation  does  not  fit  well 
with  the  actual  language  used  in  the 
statute  for  three  reasons.  First, 

Paragraph  G  only  applies  in  U.S.  v. 
Washington  (in  which  tribes  in  the  State 
of  Washington  are  the  only  tribal  parties 
whose  fishing  rights  are  adjudicated). 
Therefore,  no  tribe  located  in  Oregon, 
California,  or  Idaho  would  be 
considered  a  tribe  with  “Federally 
recognized  fishing  rights”  as  defined  by 
the  quoted  statement.  This  directly 
conflicts  with  the  statutory  language 
that  specifically  includes  tribes  from 
these  other  States.  Second,  the  statute 
refers  to  tribes  with  “Federally 
recognized  fishing  rights.”  It  is  clear 


from  other  applicable  law,  see 
Parravano  v.  Babbitt  and  Brown  and 

U. S.  V.  Oregon,  that  there  are  tribes  with 
federally  protected  fishing  rights  that 
are  not  covered  by  Paragraph  G  in  U.S. 

V.  Washington.  These  include  the  treaty 
tribes  that  are  parties  to  U.S.  v.  Oregon, 
and  the  Hoopa  and  Yurok  tribes  in 
California.  Finally,  if  the  Judge  in  U.S. 

V.  Washington  has  held  that  a  tribe  has 
a  federally  protected  fishing  right,  and 
has  not  stayed  implementation  of  that 
right,  the  law  is  binding  on  the  United 
States,  even  if  that  issue  is  on  appeal. 
Therefore,  NMFS  does  not  agree  that  the 
quoted  language  provides  a  basis  to 
deny  a  whiting  allocation  to  the  Makah 
tribe. 

Comment  2:  Commenters  argued  the 
tribal  fishery  violates  the  ESA  by 
exceeding  the  level  of  concern  set  out  in 
the  section  7  consultation  on  the  effect 
of  the  groundfish  fishery  on  salmon 
listed  under  the  ESA.  They  also  asserted 
that  NMFS  combined  the  tribal  and 
nontribal  salmon  take  in  order  to  bring 
the  overall  numbers  below  the  standard 
in  the  biological  opinion.  They  argued 
that  the  tribal  fishery  is  distinct  in  terms 
of  geographical,  technical,  and 
economic  characteristics  and  that  under 
section  3(13)  of  the  Magnuson-Stevens 
Act,  it  is  a  separate  fishery,  and  must  be 
“subject  by  itself  to  the  ESA  biological 
opinion  and  level  of  concern.” 

Response:  NMFS  does  not  agree  with 
this  comment.  Under  the  ESA,  NMFS 
consults  on  the  groundfish  fishery  as  a 
whole,  not  the  different  segments  of  the 
fishery.  Nothing  in  the  ESA  or  the 
Magnuson-Stevens  Act  requires  a 
different  approach.  NMFS  does  not 
consult  separately  on  the  open  access 
fishery,  the  limited  entry  longline 
fishery,  the  limited  entry  non-whiting 
trawl  fishery,  the  at-sea  whiting  fishery, 
the  shoreside  whiting  fishery,  and  the 
tribal  fishery.  Similarly,  in  the  salmon 
fishery,  NMFS  consults  on  the  Council’s 
salmon  fishery  as  a  whole,  not  on  the 
various  segments  of  the  fishery.  In  the 
biological  opinion  for  the  groundfish 
fishery,  NMFS  has  set  standards  for 
different  segments  of  the  fishery  for 
monitoring  purposes.  If  one  segment 
exceeds  the  rate  of  0.05  chinook 
salmon/mt  whiting  and  the  total  bycatch 
in  the  whiting  fishery  is  expected  to 
exceed  11,000  chinook  salmon, 
reinitiation  of  consultation  under  the 
ESA  would  be  required  in  order  to 
determine  if  the  new  information  may 
affect  previous  conclusions  with  respect 
to  the  impacts  of  the  fishery  on  listed 
species.  Reinitiation  of  consultation 
does  not  mean  that  jeopardy  to  any 
listed  stock  has  occmred  or  is  likely  to 
occur.  Instead,  it  reevaluates  the  status 


of  the  fishery  relative  to  listed  species 
to  see  if  a  jeopardy  problem  exists. 

The  bycatch  of  chinook  salmon  in  the 
Makah  tribal  fishery  has  been  higher 
than  other  sectors  of  the  whiting  fishery 
(see  Tables  5  A,  5B,  5C,  and  6  of  the  EA/ 
RIR/IRFA).  However,  the  level  of  catch 
is  not  in  violation  of  the  ESA.  Even 
though  the  bycatch  rate  of  chinook 
salmon  in  the  tribal  Makah  fishery 
exceeded  the  other  sectors,  when 
combined  with  the  entire  mothership 
fishery,  the  rate  remained  below  the 
0.05  rate  in  each  of  the  three  years 
(1996-98)  that  the  tribal  fishery 
operated.  Also,  in  each  of  the  iJrree 
years,  fewer  than  5,500  chinook  salmon 
were  taken  in  the  entire  Washington, 
Oregon,  and  California  whiting  fishery. 
Consequently,  reinitiation  of 
consultation  under  the  ESA  was  not 
required. 

Comment  3:  Commenters  argued 
“NMFS  used  the  proscriptions  in  the 
treaty  between  the  United  States  and  the 
Makah  Tribe  regarding  sale  of  resources 
to  foreign  entities  as  a  means  to  prevent 
any  prospective  sale  of  treaty-harvested 
whale  meat  to  a  foreign  company.”  The 
commenters  argue  that  NMFS  must  be 
consistent  and  cannot  allow  the  tribe  to 
sell  whiting  to  a  company  that  is 
substantially  foreign  owned. 

Response:  First,  the  prohibition  on 
sale  of  whale  meat  is  not  aimed  at 
foreign  trade,  it  is  an  absolute 
prohibition  on  sale  to  anyone.  It  is  not 
based  on  a  provision  in  the  Treaty  with 
the  Makah,  but  rather  on  the  nature  of 
aboriginal  fishing  rights  under  the 
International  Whaling  Convention.  The 
Treaty  with  the  Makah  states  the  tribe 
has  agreed  not  to  trade  “out  of  the 
dominions  of  the  United  States.”  Sale  of 
whiting  to  a  U.S.  company,  even  one 
with  substantial  foreign  ownership,  is 
not  trading  “out  of  the  dominions  of  the 
United  States.” 

Comment  4:  Commenters  objected  to 
allocation  of  whiting  to  the  Hoh, 
Quileute,  and  Quinault  tribes  because 
the  courts  have  not  adjudicated  the 
western  boundary  of  their  usual  and 
accustomed  fishing  areas. 

Response:  The  only  one  of  these  three 
tribes  that  had  requested  an  allocation 
for  1999  was  the  Quileute  Tribe. 
However,  the  Quileute  tribe  has  since 
advised  NMFS  it  does  not  plan  to 
harvest  whiting  in  1999,  and  is  not 
seeking  an  allocation  in  1999.  Therefore, 
in  1999,  the  only  tribal  allocation  of 
whiting  is  for  the  Makah  Tribe.  For 
further  discussion  of  the  tribal  ujual 
and  accustomed  fishing  areas  see  the 
response  to  comments  on  the  tribal 
groundfish  rule  at  61  FR  28786  (June  6, 
1996). 
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Comment  5:  One  commenter  objected 
to  the  language  in  the  proposed  rule 
because  it  sounded  as  though  the 
Council  reconunended  the  tribal 
allocation  of  35,000  mt. 

Response:  At  its  September  and 
November  1998  meetings,  the  Council 
proposed  a  25,000  mt  tribal  allocation 
for  1999,  and  the  tribes  proposed  a 
framework  formula  that  would  have 
resulted  in  a  tribal  allocation  of  35,000 
mt  in  1999.  The  Council  then 
recommended  that  both  of  these 
proposals,  together  ranging  from 
25,000-35,000  mt,  be  considered  at  its 
March  1999  meeting  when  its  final 
recommendation  to  NMFS  would  be 
made.  The  Council  did  not  endorse  the 
tribal  proposal,  but  rather  agreed  to 
consider  it  in  March. 

Comment  6:  Commenters  stated  that 
the  allocation  of  whiting  to  the  tribes 
will  have  a  direct  adverse  economic 
impact  on  individual  companies  and  on 
the  communities  of  Astoria  and 
Newport,  Oregon,  and  claimed  that 
NMFS  paid  no  attention  to  the 
socioeconomic  impacts  on  coastal 
vessels  or  communities,  and,  therefore, 
violated  the  standards  of  the  Magnuson- 
Stevens  Act. 

Response:  NMFS  has  acknowledged 
that  allocation  of  whiting  to  the  tribes 
may  have  adverse  economic  impacts  on 
certain  companies  and  commimities. 
NMFS  is  prohibited  by  confidentiality 
laws  from  revealing  the  impacts  on 
individual  companies  even  if  it  had 
such  information.  However,  in  the 
IRFA,  NMFS  considered  the  economic 
impact  on  small  entities.  The  draft  EA/ 
RIR  also  examined  impacts  on  the 
fishing  and  processing  sectors,  which 
have  been  expanded  in  the  EA/RIR/ 
FRFA.  Tables  3 A,  3B,  4A,  and  4B 
compare  the  tonnage  and  revenue 
impacts  of  the  3  options  (with  the  final 
allocation  included  in  Tables  25 A  and 
25B  if  the  EA/RIR/FRFA),  and  Table  17 
shows  the  revenue  due  to  whiting  in  the 
coastal  communities,  including 
Newport  and  Astoria,  Oregon.  New 
Tables  22-24  have  heen  added  to  the 
EA/RIR/FRFA  which  show  the  ex-vessel 
revenues  for  all  species  in  1991-1998 
for  the  ports  in  which  whiting 
contributed  at  least  3  percent  of  the  all¬ 
species  ex-vessel  revenue  in  any  year 
from  1996-1998. 

The  whiting  resovuce  is  also  allocated 
among  nontribal  sectors.  Forty-two 
percent  of  the  amount  available  for 
nontribal  harvest  is  allocated  to  the 
shore-based  sector.  Consequently,  the 
shore-based  fishery  would  lose  14,700 
mt  of  whiting  under  a  35,000-mt  tribal 
allocation  and  10,500  mt  under  a 
25,000-mt  tribal  allocation,  relative  to 
the  no-action  alternative,  as  indicated  in 


Table  4A  of  the  EA/RIR/FRFA.  The 
10,000-mt  difference  between  a  25,000- 
mt  and  35,000-mt  tribal  allocation 
represents  4,200  mt  of  whiting  to  the 
shore-based  sector  (42  percent  of  10,000 
mt).  A  tribal  allocation  of  35,000  mt  in 
1999  would  result  in  a  loss  of  4,200  mt 
to  the  shore-based  sector  relative  to  a 
25,000-mt  allocation.  (The  tribal 
allocation  was  25,000  mt  in  1998,  but 
both  mothership  and  shore-based 
sectors  exceeded  their  allocations,  so 
comparing  likely  harvest  levels  hy  these 
sectors  in  1999  to  actual  harvest  levels 
in  1998  makes  the  losses  appear  larger 
than  if  those  allocations  had  not  been 
exceeded.)  At  the  March  1999  Council 
meeting,  the  tribal  proposal  was 
reduced  to  32,500  mt  for  1999,  so  the 
loss  to  the  shore-based  sector  from  a 
32,500-mt  tribal  allocation  compared  to 
a  25,000-mt  tribal  allocation  in  1999 
would  be  3,150  mt  (42  percent  of  7,500 
mt),  less  than  1.5  percent  of  the  232,000 
mt  OY.  Diversion  of  3,150  mt  of  whiting 
from  the  shore-based  whiting  fishery  in 
1999  may  result  in  localized  impacts  on 
some  coastal  communities,  particularly 
the  6  nontribal  ports  with  whiting  ex¬ 
vessel  revenues  contributing  at  least  3 
percent  or  $100,000  of  all  species 
revenue  in  any  1  year  between  1996- 
1998  (Table  17).  Because  the  ports  of 
Newport  and  Astoria  process  the  most 
whiting  relative  to  the  other  nontribal 
ports,  they  may  suffer  the  greatest  losses 
in  terms  of  metric  tons  and  ex-vessel 
revenue.  They  edso  may  be  better  able  to 
absorb  the  loss  because  they  also  are  the 
two  largest  coastal  ports  with  respect  to 
ex-vessel  revenue  from  all  species  (EA/ 
RIR/FRFA,  new  Tables  22-24). 

Comment  7:  At  the  March  Council 
meeting,  one  individual  testified  that 
the  draft  EA/RIR  was  hastily  prepared 
with  no  new  information,  no 
recommendations,  and  inadequate 
social  and  economic  impact  analyses. 

Response  7:  NMFS  assures  tfie  public 
that  the  document  was  not  hastily 
prepared,  and  was  not  designed  to 
preselect  among  the  options  (a  tribal 
allocation  between  25,000—35,000  mt), 
but,  rather  was  designed  to  provide 
information  from  which  individuals 
could  make  up  their  own  minds.  With 
the  exception  of  2  out  of  more  than  20 
tables,  all  information  was  new  or 
updated  to  reflect  the  best  available 
information.  The  economic  analysis  was 
primarily  distributional,  as  data  were 
lacking  on  which  to  base  a  formal  cost- 
benefit  analysis.  Social  impacts  are 
extremely  difficult  to  ascertain, 
particularly  when  analyzing  the 
possible  social  changes  that  could  occur 
between  1998  and  1999  with  a 
redistribution  of  3,150  mt,  1.5  percent  of 
the  OY,  among  coastal  communities. 


Consistent  with  preliminary  guidance 
from  NMFS,  the  authors  appended  the 
draft  EA/RIR  with  the  information 
developed  by  the  coastal  communities 
(and  provided  on  the  internet)  regarding 
employment  and  demographics. 

Nontribal  Allocations 

The  nontribal  whiting  allocations  are 
also  announced  in  this  rule.  The 
percentages  used  to  allocate  the 
commercial  OY  of  whiting  among  the 
nontribal  sectors  are  found  at  50  CFR 
660.323(a)(4).  The  percentages  are 
applied  to  the  commercial  OY  (the  OY 
minus  the  tribal  allocation)  to  determine 
the  1999  whiting  allocations  for  the 
catcher/processor,  mothership,  and 
shore-based  sectors. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
concms  with  the  Coimcil’s 
recommendations,  except  for  the  tribal 
whiting  allocation,  and  announces  the 
following  specifications  and  allocations 
for  the  1999  whiting  fishery,  which 
modify  the  1999  annual  specifications 
published  at  64  FR  1316,  January  8, 

1999. 

1.  In  Section  I,  table  1  (64  FR  1317, 
January  8, 1999)  is  amended  by 
removing  the  number  “178,000-”  in  the 
following  three  places: 

a.  In  the  second  column  of  the  table, 
under  the  heading,  “Acceptable 
Biological  Catch  (ABC),”  and  under  the 
subheadings  “Vancouver,  Columbia, 
Eureka,  Monterey,  and  Conception,”  on 
the  same  line  with  the  species  “Pacific 
whiting.” 

b.  Under  the  same  heading,  under  the 
subheading  “Total  Catch  ABC”,  on  the 
same  line  with  the  species  “Pacific 
whiting.” 

c.  In  the  third  column  of  the  table, 
under  the  heading  “OY,”  and  under  the 
subheading,  “Total  Catch,  “on  the  same 
line  with  the  species  “Pacific  whiting.” 

2.  Footnote  d/to  table  1  (64  FR  1318, 
January  8, 1999)  is  revised  to  read  as 
follows:  “d/Pacific  whiting.  U.S.  ABC  is 
80  percent  of  U.S.-Canada  MSY.”  No 
other  changes  are  made  to  Table  1. 

3.  In  Section  IV.,  under  “B.  Limited 
Entry  Fishery”,  (64  FR  1337,  January  8, 
1999)  paragraph  7(a)  regarding  nontribal 
allocations  is  revised  to  read  as  follows: 
***** 

(7)  *  *  * 

(a)  Allocations.  The  nontribal 
allocations  are  harvest  guidelines,  based 
on  percentages  that  are  applied  to  the 
commercial  OY  (see  50  CFR 
660.323(a)(4)),  as  follows: 

(i)  Catcher/processor  sector — 67,800 
mt  (34  percent): 

(ii)  Mothership  sector — 47,900  mt  (24 
percent); 
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(iii)  Shore-based  sector — 83,800  mt 
(42  percent).  No  more  than  5  percent 
(4,200  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42” 
N.  lat. 

***** 

4.  In  Section  V.,  paragraph  D. 
regarding  the  tribal  allocation  (64  FR 
1340  January  8,  1999)  is  added  to  read 
as  follows; 

D.  Whiting 

The  allocation  of  whiting  is  32,500  mt 
for  the  Makah  tribe. 

Classification 

The  Administrator,  Northwest  Region, 
NMFS  determined  that  this  action  is 
necessary  for  the  conservation  and 
management  of  the  Pacific  coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP  at  50 
CFR  660.321(b),  660.323(4)  and  660.324. 
The  determination  to  take  these  actions 
is  based  on  the  most  recent  stock 
assessment;  which  was  not  available  for 
consideration  by  the  Council  until  its 
March  1999  meeting.  Because  of  the 


need  for  immediate  action  to  implement 
the  new  ABC  and  OY  near  the  start  of 
the  regular  season  for  the  shore-based 
sector  in  California  on  April  1, 1999, 
NMFS  has  determined  in  accordance 
with  section  553(d)(3)  of  the 
Administrative  Procedure  Act  that  good 
cause  exists  for  the  ABC  and  OY 
specifications  and  allocations  to  the 
tribal  and  nontribal  sectors  to  be 
implemented  without  affording  a  30-day 
delayed  effectiveness  period. 

NMFS  prepared  an  EA  for  the  tribal 
allocation  and  the  AA  concluded  that 
there  will  be  no  significant  impact  on 
the  human  environment.  At  issue  is  the 
reallocation  of  whiting  from  nontribal  to 
tribal  fisheries,  consistent  with  treaty 
rights  and  other  applicable  law.  The 
total  amount  of  whiting  that  may  be 
harvested  is  not  changed  by  the  tribal 
allocation.  A  copy  of  the  EA  is  available 
from  NMFS  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

NMFS  prepared  an  FRF  A  on  the  tribal 
allocation,  a  summary  of  which  follows: 
(1)  A  succinct  statement  of  the  need  for, 
objectives  of,  and  legal  basis  for,  the 
proposed  rule:  The  objective  is  to 
accommodate  tribal  treaty  rights,  as 


required  by  the  Stevens  treaties  and  as 
interpreted  in  the  case  of  U.S.  v. 
Washington.  See  attachment  3  of  this 
FRFA  for  further  citations.  (2)  A 
summary  of  significant  issues  raised  by 
the  public  comments  in  response  to  the 
IRFA,  the  agency’s  response  to  those 
comments,  and  a  statement  of  any 
changes  made  to  the  rule  as  a  result  of 
the  comments:  Refer  to  the  preamble  of 
this  final  rule,  which  includes  the 
public  comments  and  agency  responses. 
(3)  A  description  of  and,  where  feasible, 
an  estimate  of  the  number  of  small 
entities  to  which  the  rule  will  apply,  or 
an  explanation  of  why  no  such  estimate 
is  available:  The  Small  Business 
Administration  classifies  commercial 
fishing  firms  as  small  entities  if  they 
have  gross  receipts  of  up  to  $3  million 
annually.  For  processors  and 
wholesalers,  a  small  business  is  a  firm 
that  employs  less  than  500  and  100 
employees,  respectively.  The  small 
entities  directly  affected  by  the  rule  are 
enumerated  in  the  following  table,  and 
include  catcher  boats  (tribal  and 
nontribal)  that  harvest  whiting  and 
deliver  either  to  shore-based  processors 
or  to  mothership  processors  at  sea;  and 
shore-based  processors  that  process 
whiting. 


Small  entities  using  whiting  (directly  affected  by  the  rule) 

Small  entities  using  groundfish,  including  whiting,  that  could  be  affected  (directly  or  in¬ 
directly)  by  the  rule 

Limited  entry 
trawl  vessels 

Tribal  catch¬ 
er  vessels 

Shore-based 

processors 

Total ' 

Limited  entry 
trawl  ves¬ 
sels  ' 

Limited  entry 
fixed  gear 
vessels 

Total  limited 
entry  ves¬ 
sels  ' 

Tribal  catch¬ 
er  vessels 

Shore-based 
processors  2 

Total ' 

'•356 

1-6 

12 

74 

252 

240 

492 

1-6 

169 

667 

'  Excluding  1 0  catcher-processors  over  1 25  ft  (381  km)  in  length,  which  are  not  considered  small  businesses. 

2  Includes  processors  that  paid  more  than  $5,000  for  groundfish  in  the  first  9  months  of  1998  (using  the  best  available  information  in  December 
1998). 

339  delivered  shoreside,  30  delivered  to  motherships,  and  13  did  both  (1996  data). 


(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  (including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record): 
There  are  no  additional  projected 
reporting,  recordkeeping,  or  compliance 
requirements  in  this  rule.  (5)  A 
description  of  the  steps  the  agency  has 
taken  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
applicable  statutes,  including  a 
statement  of  factual,  policy,  and  legal 
reasons  for  selecting  the  alternative 
adopted  in  the  final  rule  and  why  each 
one  of  the  other  significant  alternatives 
to  the  rule  considered  by  the  agency 
which  affect  the  impact  on  small  entities 
was  rejected:  Because  the  tribes  have  a 


treaty  right  to  harvest  whiting,  and  have 
indicated  that  they  plan  to  exercise  that 
treaty  right,  there  is  no  way  to 
accomplish  the  objective  of 
accommodating  the  treaty  right  without 
setting  aside  an  appropriate  amount  of 
whiting  for  the  tribes.  Three  options 
were  under  consideration  in  the 
proposed  rule.  The  no-action  alternative 
(which  provided  no  tribal  allocation  of 
whiting)  is  not  considered  viable  by 
NMFS  because  it  is  contrary  to  tribal 
treaty  rights.  The  other  two  alternatives 
would  have  provided  the  tribes  with 
either  25,000  mt  or  32,500  mt  of 
whiting,  the  difference  between  the  two 
being  7,500  mt,  which  is  3  percent  of 
the  232,000-mt  OY  for  1999.  The  direct 
impact  of  this  rule  on  small  businesses 
is  largely  distributional  and  diverts 
whiting  from  nontribal  catcher  vessels 
to  tribal  catcher  vessels,  all  of  which  are 
considered  small  businesses.  The  direct 


impact  on  nontribal  coastal 
communities  (the  5  major  ports  that 
receive  whiting;  see  Table  24  of  the  EA/ 
RIR/FRFA)  of  a  32,500-mt  tribal 
allocation  of  whiting  is  a  loss  of  1-2 
percent  of  the  ex-vessel  revenue  (for  all 
species)  relative  to  no  tribal  allocation, 
and  a  loss  of  less  than  1  percent  of  the 
ex-vessel  revenue  (for  all  species) 
relative  to  a  25,000  mt  tribal  allocation 
(which  was  the  amount  of  the  tribal 
allocation  in  1998).  However,  this  loss 
in  ex-vessel  revenue  is  recovered  by  the 
tribal  coastal  community. 

The  quantification  issue  has  not  yet 
been  litigated  or  otherwise  resolved. 

The  Makah  have  made  a  proposal  for 
32,500  mt  of  w'hiting  in  1999  that  NMFS 
accepts  as  a  reasonable  accommodation 
of  the  treaty  right  for  1999  in  view  of  the 
remaining  uncertainty  surrounding  the 
appropriate  quantification.  This  1999 
amoimt  of  32,500  mt  (14  percent  of  the 
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232,000-mt  OY)  is  not  intended  to  set  a 
precedent  regarding  either 
quantification  of  the  Makah  treaty  right 
or  future  allocations.  NMFS  will 
continue  to  attempt  to  negotiate  a 
settlement  in  U.S.  v.  Washington 
regarding  the  appropriate  quantification 
of  the  treaty  right  to  whiting.  If  an 
appropriate  methodology  or  allocation 
cannot  be  developed  through 
negotiations,  the  allocation  will 
ultimately  be  resolved  in  the  pending 
subproceeding  in  U.S.  v.  Washington.  A 
more  complete  discussion  of  the  treaty 
right  appears  in  the  response  to 
conunent  1  in  the  preamble  to  this  rule. 
A  copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES). 

NMFS  issued  Biological  Opinions 
(BOs)  vmder  the  ESA  on  August  10, 

1990,  November  26, 1991,  August  28,' 
1992,  September  27, 1993  and  May  14, 
1996,  pertciining  to  the  impacts  of  the 
groundfish  fishery  on  Snake  River 
spring/summer  chinook,  Snake  River 
fall  chinook,  Sacramento  River  winter 
chinook,  and  on  Snake  River  sockeye. 
The  opinions  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  Groundfish  Fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

The  August  28, 1992,  BO  included  a 
review  of  the  anticipated  impacts  to 
listed  salmon  species  in  the  whiting 
fishery.  The  analysis  of  impacts  to  listed 
species  in  the  BO  was  based  on  two  key 
assumptions,  including:  (1)  An 
anticipated  long-term  average  catch  of 
221,000  mt  of  whiting  per  year;  and  (2) 
the  overall  bycatch  rate  of  salmon  in  the 
fishery  (subsequently  clarified  in  the 
September  27, 1993,  reinitiated 


consultation  to  mean  chinook  salmon) 
would  not  exceed  0.05  chinook  salmon/ 
mt  of  whiting.  Impacts  to  listed  fish 
were  analyzed  assuming  that  the 
bycatch  of  salmon  (assumed  to  be  all 
chinook)  would  not  exceed  11,000 
salmon  in  the  entire  whiting  fishery 
(221,000  X  0.05  =  11,050).  Allocating  a 
portion  of  the  OY  (sometimes  called 
TAG,  or  total  allowable  catch)  to  the 
Washington  Goast  treaty  tribes  would 
not  result  in  an  increased  catch  of 
whiting,  but  may  result  in  more  fishing 
to  the  north  because  of  the  geographical 
limitation  on  the  tribal  fishing  area. 
However,  the  fishery  has  been  broadly 
distributed  with  much  of  it  already 
occurring  in  the  north  in  recent  years. 
The  BO  assumed  that  most  of  the 
whiting  fishery  would  occrir  in  the 
northern  Golumbia  and  Vancouver  areas 
and  specifically  considered  the 
possibility  that  all  of  the  fishery  would 
occur  to  the  north.  The  Incidental  Take 
Statement  of  the  August  28, 1992,  BO 
(as  revised  in  1993)  defined  a  bycatch 
rate  limit  of  0.05  chinook  salmon/mt 
whiting  with  an  expectation  that  the 
catch  would  not  exceed  11,000  chinook 
salmon  in  the  entire  whiting  fishery. 

The  tribal  allocation  action  does  not 
affect  the  assumptions  of  the  analysis 
and  is  not  outside  the  scope  of  the 
action  considered  in  the  opinion. 
Because  the  impacts  of  this  action  fall 
within  the  scope  of  the  impacts 
considered  in  these  BOs,  additional 
consultations  on  these  species  are  not 
required  for  this  action. 

Since  the  last  BO,  additional  species 
have  been  listed  under  the  ESA, 
including;  Goho  salmon  as  threatened 
(Oregon  coast/ southern  Oregon-northern 
Galifornia/ central  Galifomia);  chinook 
salmon  as  threatened  (Puget  Sound/ 
lower  Golumbia  River/upper  Willamette 
River)  and  endangered  (upper  Golumbia 
River);  chum  salmon  as  threatened 


(Hood  Ganal/Golumbia  River);  sockeye 
salmon  threatened  (Ozette  Lake); 
steelhead  as  threatened  (middle  and 
lower  Golumbia  River/Snake  River 
Basin/upper  Willamette  River/central 
Galifornia/ south-central  Galifornia)  and 
endangered  (upper  Golumbia  River/ 
southern  Galifomia);  and  Umpqua  River 
cutthroat  trout  as  endangered. 

NMFS  intends  to  reinitiate 
consultation  on  the  Pacific  coast 
groundfish  fishery  to  consider  its  effect 
on  newly  listed  species.  Review  of  the 
available  information  indicates  that 
these  fisheries  are  not  likely  to  affect 
listed  coho,  chum,  sockeye,  steelhead, 
or  cutthroat  trout,  as  these  species  are 
rarely,  if  ever,  encoimtered  in  the 
groundfish  fishery.  Four  chinook 
salmon  evolutionarily  significant  units 
(ESUs)  have  recently  been  listed  as 
threatened  or  endangered  under  the 
ESA;  listings  for  those  ESUs  are 
effective  on  May  24, 1999.  Ghinook 
salmon  are  caught  incidentally  to  some 
of  the  groundfish  net  fisheries,  and 
those  fisheries  may  take  chinook  salmon 
from  some  of  the  newly  listed  mns. 
However,  all  fom  of  the  newly  listed 
chinook  ESUs  are  north  or  far-north 
migrating  species,  which  greatly  limits 
the  potential  for  take  in  the  groundfish 
fisheries.  Therefore,  NMFS  does  not 
believe  that  management  constraints  for 
the  groundfish  fisheries  are  necessary  or 
appropriate  at  this  time.  NMFS  will 
provide  more  detailed  accounts  of  the 
anticipated  take  of  chinook  by  ESU  in 
the  reinitiated  consultation. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  18, 1999. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  99-13037  Filed  5-19-99;  3:05  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  63 

Public  Meetings  on  Proposed 
Licensing  Criteria  for  the  Disposal  of 
High-Level  Radioactive  Wastes  in  a 
Proposed  Geologic  Repository  at 
Yucca  Mountain,  NV 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  additional  public 
meetings  in  Nevada. 

summary:  On  May  5, 1999,  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
extended  the  public  comment  period  on 
NRC’s  proposed  rule  for  evaluating  a 
possible  future  U.S.  Department  of 
Energy  (DOE)  license  application 
requesting  NRC  approval  of  a  potential 
repository  for  the  disposal  of  high-level 
radioactive  waste  at  Yucca  Mountain, 
Nevada  (64  FR  24092).  The  NRC  has 
regulatory  responsibility  over  any  DOE 
facility  for  commercial  high-level  waste 
'  disposal.  The  proposed  l^C  regulations 
would  establish  the  criteria  and 
standards  against  which  NRC  would 
evaluate  a  DOE  license  application  for 
the  Yucca  Mountain  site.  The  proposed 
rule  was  published  in  the  Federal 
Register  on  February  22, 1999  (64  FR 
8640).  The  Commission’s  extended 
public  comment  period  expires  June  30, 
1999. 

In  view  of  the  extension,  during  the 
week  of  June  14, 1999,  the  NRC  staff 
will  hold  three  additional  public 
meetings  in  the  State  of  Nevada  to:  (1) 
Engage  the  public  in  a  discussion  of  the 
proposed  rule;  (2)  outline  the  roles  and 
responsibilities  of  government  and  the 
public  in  the  licensing  process;  and  (3) 
listen  to  the  safety  issues  and  concerns 
presented  by  the  citizens  of  Nevada  in 
order  to  ensure  that  the  process  for 
developing  the  final  rule  gives  full 
consideration  to  the  views  and  concerns 
of  the  public.  Copies  of  the  proposed 
rule  will  be  available  at  the  public 
meeting  and  can  also  be  obtained  from 
Judy  Goodwin,  Mail  Stop  T-7F3, 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

The  meetings  will  open  v/ith  an  NRC 
presentation  on  the  proposed  rule, 
followed  by  public  discussion.  The 
meetings  will  be  facilitated  by  Francis 
X.  Cameron,  Special  Counsel  for  Public 
Liaison,  of  the  NRC. 

DATES:  The  first  public  meeting  will  be 
held  on  Tuesday,  Jime  15, 1999,  from 
7:00  pm  to  9:30  pm.  The  second  public 
meeting  will  be  held  on  Wednesday, 

June  16, 1999,  from  7:00  pm  to  9:30  pm. 
The  third  public  meeting  will  be  held 
on  Thmsday,  June  17, 1999,  from  4:00 
pm  to  7:00  pm. 

ADDRESSES:  The  first  public  meeting 
with  be  held  at:  The  Amargosa  Valley 
Commimity  Center  in  Amargosa  Valley, 
Nevada.  The  second  public  meeting 
with  be  held  at:  The  Richard  Tam 
Alumni  Center  at  the  University  of 
Nevada,  Las  Vegas,  Nevada.  The  third 
public  meeting  with  be  held  at:  The 
Caliente  City  Hall  in  Caliente,  (Lincoln 
County)  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fremcis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  the  General 
Gounsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  telephone:  (301)  415-1642, 
or  by  e-mail:  ficc@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  who  are  unable  to  attend 
the  meeting  are  invited  to  send  written 
comments  on  the  proposed  rule  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  Comments  may  be 
hand-delivered  to  11555  Rockville  Pike, 
Rockville,  Maryland  between  7:30  am 
and  4:15  pm  on  Federal  workdays. 
Comments  may  also  be  provided  via  the 
NRC’s  interactive  rulemaking  web  site 
through  the  NRC  home  page  {http:// 
www.nrc.gov)  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher  by 
telephone:  (301)  415-5905,  or  by  e-mail: 
CAG@nrc.gov. 

Dated  at  Rockville,  Maryland  this  17th  day 
of  May,  1999. 


For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  99-12899  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7590-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[Docket  No.  98N-1038] 

Irradiation  in  the  Production, 
Processing,  and  Handling  of  Food; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
July  19, 1999,  the  comment  period  for 
the  advance  notice  of  proposed 
rulemaking  (ANPRM)  that  appeared  in 
the  Feder^  Register  of  February  17, 
1999  (64  FR  7834).  The  ANPRM 
announced  that  FDA  was  considering 
proposing  revisions  of  its  labeling 
requirements  for  foods  treated  with 
ionizing  radiation.  FDA  is  taking  this 
action  in  response  to  several  requests  to 
extend  the  comment  period. 

DATES:  Written  comments  must  be 
submitted  by  July  19, 1999. 

ADDRESSES:  Submit  written  comments 
on  this  ANPRM  and  supporting  material 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Trotter,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3088. 

SUPPLEMENTARY  INFORMATION: 

I.  Extension  of  Comment  Period 

In  the  Federal  Register  of  February 
17,  1999  (64  FR  7834),  FDA  published 
an  ANPRM  that  gave  notice  that  FDA 
was  considering  proposing  revisions  of 
its  labeling  requirements  for  foods 
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treated  with  ionizing  radiation. 
Interested  person  were  given  until  May 
18, 1999,  to  conunent  on  the  ANPRM. 
The  ANPRM  is  available  at  “http:// 
www.fda.gov/ohmis/dockets/98fr/ 
fr021799.htm”  on  the  Internet.  FDA  has 
received  several  requests  to  extend  the 
comment  period  to  allow  adequate  time 
to  respond.  In  response  to  these 
requests,  the  agency  is  extending  the 
comment  period  for  an  additioned  60 
days. 

n.  Comments 

Interested  persons  may,  on  or  before 
July  19, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  on  this  ANPRM  and 
supporting  material.  Two  copies  of  any 
comment  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  May  18, 1999. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  99-12960  Filed  5-19-99;  8:52  am] 
BILLING  CODE  416(M)1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-113910-98] 

RIN  1545-AW54 

Special  Rules  Regarding  the  Simplified 
Production  and  Resale  Methods  with 
Historic  Absorption  Ratio  Election 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  under  section 
263 A  that  relate  to  accoimting  for  costs 
incurred  in  producing  property  and 
acquiring  property  for  resale.  The 
proposed  regulations  are  necessary  to 
address  specific  problems  in  the  current 
section  263A  regulations  and  affect 
persons  who  elect  to  use  the  simplified 
production  or  resale  methods  with 
historic  absorption  ratio  election.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
must  be  received  by  August  23,  1999. 


Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  September 
1, 1999,  at  10  a.m.,  must  be  received  by 
August  11,  1999. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-113910-98), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
5  p.m.  to:  CC:DOM:CORP:R  (REG- 
113910-98),  Courier’s  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  “Tax  Regs”  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 

tax _ ^regs/regslist.html.  The  public 

hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Jennifer 
Nuding,  (202)  622—4970;  concerning 
submissions  of  comments,  the  heciring, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  LaNita 
Van  Dyke  at  (202)  622-7180  (not  toll- 
free  c^ls). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  263A  provides  uniform  rules 
for  capitalization  of  certain  expenses. 
Section  263A  requires  the  capitalization 
of  the  direct,  and  an  allocable  portion  of 
the  indirect,  costs  of  real  or  tangible 
personal  property  produced  by  a 
taxpayer  or  real  and  personal  property 
described  in  section  1221(1)  that  is 
acquired  by  the  taxpayer  for  resale.  The 
rules  under  section  263A,  which  were 
added  by  the  Tax  Reform  Act  of  1986, 
Public  Law  99-514,  section  803,  100 
Stat.  2085,  2350,  were  designed,  in  part, 
to  properly  match  income  with  related 
expenses  and,  thus,  more  accurately 
reflect  income.  They  also  were  intended 
to  make  the  tax  system  more  neutral  by 
eliminating  the  differences  in 
capitalization  rules  that  created  * 
distortions  in  the  allocation  of  economic 
resources  and  the  manner  in  which 
certain  economic  activity  was 
organized.  See  S.  Rep.  No.  313,  99th 
Cong.,  2d  Sess.  140  (1986),  1986-3  C.B. 
Vol.  3  140.  However,  the  legislative 
history  provides  authority  to  the 
Secretary  to  prescribe  simplifying 
methods  and  assumptions  where  the 
costs  and  other  burdens  of  literal 
compliance  with  section  263A  may 
outweigh  the  benefits  of  the  provision 


(e.g.,  matching  and  neutrality).  S.  Rep. 
No.  313,  99th  Cong.,  2d  Sess.  142 
(1986). 

Section  263A  costs  are  the  costs  that 
a  taxpayer  must  capitalize  under  section 
263A  and  equal  the  sum  of  a  taxpayer’s 
section  471  costs,  its  additional  section 
263A  costs,  and  interest  capitalizable 
under  section  263A(f).  Additional 
section  263A  costs  are  the  costs,  other 
than  interest,  that  were  not  capitalized 
imder  the  taxpayer’s  method  of 
accounting  immediately  prior  to  the 
effective  date  of  section  263A,  but  that 
are  required  to  be  capitalized  under 
section  263A. 

Sections  1.263A-1  through  1.263A-3 
of  the  final  regulations  (T.D.  8482)  were 
published  in  flie  Federal  Register  for 
August  9, 1993  (58  FR  42207)  and 
amended  by  T.D.  8559  (59  FR  39958), 
T.D.  8584  (59  FR  67187),  T.D.  8597  (60 
FR  36671),  T.D.  8728  (62  FR  42051)  and 
T.D.  8729  (62  FR  44542).  The  final 
regulations  provide  simplified  methods 
for  determining  the  additional  section 
263 A  costs  properly  allocable  to  eligible 
property  on  hand  at  the  end  of  the 
taxable  year,  including  ending 
inventories  of  property  produced  and 
property  acquired  for  resale.  The  final 
regulations  include  the  simplified 
production  method  contained  in  the 
temporary  regulations  issued  imder 
263A,  §  1.263A-lT(b)(5),  T.D.  8131  (58 
FR  151),  and  the  simplified  resale 
method,  a  redesignation  of  the  modified 
resale  method  set  forth  in  Notice  89-67, 
1989-1  C.B.  723.  A  taxpayer  using 
either  the  simplified  production  method 
or  the  simplified  resale  method 
determines  the  additional  section  263 A 
costs  properly  allocable  to  eligible 
property  on  hand  at  the  end  of  the 
taxable  year  by  multiplying  its 
absorption  ratio  by  the  section  471  costs 
on  hand  at  year-end.  Under  both  the 
simplified  production  method  and  the 
simplified  resale  method,  an  absorption 
ratio  is  calculated  annually  and  applied 
to  determine  the  additional  section 
263A  costs  allocated  to  ending 
inventory. 

In  response  to  requests  for  additional 
simplification,  the  final  regulations 
provide  an  election  to  use  an  historic 
absorption  ratio  to  determine  additional 
section  263A  costs  allocable  to  eligible 
property  on  hand  at  year-end  that  may 
be  used  in  connection  with  either  the 
simplified  production  method  or  the 
simplified  resale  method. 

The  final  regulations  permit  a 
taxpayer  that  properly  elects  to  use  the 
historic  absorption  ratio  to  determine 
the  additional  section  263A  costs 
allocable  to  eligible  property  on  hand  at 
the  end  of  the  taxable  year  by  using  an 
historic  absorption  ratio  in  lieu  of  an 
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actual  absorption  ratio,  i.e.,  by 
multiplying  the  historic  absorption  ratio 
by  section  471  costs  on  hand  at  year- 
end.  The  historic  absorption  ratio  is 
based  on  costs  capitalized  by  a  taxpayer 
during  its  test  period,  gener^ly  the 
three  taxable-year  period  immediately 
prior  to  the  taxable  year  that  the 
taxpayer  elects  the  historic  absorption 
ratio.  The  historic  absorption  ratio 
equals  the  taxpayer’s  additional  section 
263A  costs  incurred  during  the  test 
period  divided  by  the  section  471  costs 
incurred  by  the  taxpayer  during  the  test 
period.  Under  the  final  regulations, 
taxpayers  are  required  to  test  the 
accuracy  of  the  historic  absorption  ratio 
every  six  years.  If  the  test  of  the  ratio 
indicates  more  than  one-half  of  one 
percentage  point  difference  (plus  or 
minus)  from  the  historic  absorption 
ratio,  the  taxpayer  must  redetermine  its 
historic  absorption  ratio  using  a  new 
updated  test  period.  The  final 
regulations  provide  that,  if  elected,  the 
historic  absorption  ratio  must  be  used 
for  each  taxable  year  within  the 
qualifying  period.  Generally,  the 
qualifying  period  includes  each  of  the 
first  five  taxable  years  beginning  with 
the  first  taxable  year  after  a  test  period 
(or  an  updated  test  period). 

Explanation  of  Provisions 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  that  relate 
to  the  capitalization  of  certain  costs 
imder  section  263A.  More  specifically, 
this  document  contains  proposed 
amendments  with  respect  to  the  historic 
absorption  ratio  election  that  are 
necessary  to  carry  out  the  purpose  of 
section  263A.  The  rules  under  section 
263A  were  designed  to  properly  match 
income  with  related  expenses  by 
requiring  all  of  the  costs  relating  to  an 
item  produced  or  acquired  for  resale  to 
be  included  in  the  basis  or  inventoriable 
cost  of  that  item.  The  simplified 
production  method  and  the  simplified 
resale  method  were  included  in  the 
regulations  to  provide  taxpayers  with  a 
simplified  method  for  determining  the 
additional  section  263A  costs  allocable 
to  items  on  hand  at  year  end.  The 
historic  absorption  ratio  election  was 
provided  in  response  to  commentators’ 
concerns  that  computations  under  the 
simplified  production  method  and  the 
simplified  resale  method  are  costly  and 
time  consmning  because  taxpayers  must 
determine  absorption  ratios  annually, 
even  though  there  may  have  been  little 
or  no  change  in  the  taxpayers’  business 
operations  that  would  cause  the 
absorption  ratios  to  vary  from  year  to 
year. 


The  historic  absorption  ratio  election 
in  the  final  regulations  is  intended  to 
permit  taxpayers  to  determine 
additional  section  263A  costs  allocable 
to  items  on  hand  at  year-end  without 
calculating  actual  absorption  ratios 
while  still  capitalizing  iJie  costs 
properly  allocable  to  property  produced 
or  acquired  for  resale.  The  historic 
absorption  ratio  was  selected  in  lieu  of 
an  industry-based  ratio  because  the  IRS 
and  Treasury  Department  believed  that 
a  ratio  based  on  taxpayer  specific 
historical  data  would  more  reasonably 
approximate  the  taxpayer’s  annual 
absorption  ratio  than  an  industry-based 
ratio. 

The  IRS  and  Treasmy  Department 
have  become  aware  that  the  historic 
absorption  ratio  may  become  materially 
inaccurate  generally  as  the  result  of  a 
significant  change  in  a  taxpayer’s 
circumstances  during  the  qualifying 
period,  thus  resulting  in  a  failure  to 
allocate  the  proper  amount  of  additional 
section  263A  costs  to  items  on  hand  at 
year-end.  Although  the  regulations 
provide  that  a  taxpayer  must  test  its 
historic  absorption  ratio  every  six  years, 
a  significant  deviation  from  the 
taxpayer’s  actual  absorption  ratio  could 
result  in  a  substantial  mismatching  of 
the  taxpayer’s  income  and  related 
expenses  dming  the  qualifying  period. 

The  IRS  and  Treasury  Department 
considered  many  alternate  approaches 
to  revising  the  historic  absorption  ratio 
regulations  in  order  to  prevent  a 
substantial  mismatching  of  income  and 
related  expenses.  Among  the 
approaches  considered  and  rejected 
were  the  following:  (1)  Eliminate  the 
historic  absorption  ratio  election 
entirely;  (2)  limit  use  of  the  historic 
absorption  ratio  election  to  small 
taxpayers;  (3)  require  taxpayers  to  retest 
their  historic  absorption  ratio  more 
frequently,  e.g.,  every  three  years;  and 
(4)  provide  a  general  anti-abuse  rule. 

These  proposed  regulations  provide 
for  early  termination  of  the  qualifying 
period  if  the  taxpayer’s  historic 
absorption  ratio  is  materially  inaccurate. 
In  such  a  case,  the  taxpayer  must 
calculate  a  new  historic  absorption  ratio 
beginning  with  the  year  in  which  the 
taxpayer’s  historic  absorption  ratio 
became  materially  inaccurate. 

Generally,  a  taxpayer’s  historic 
absorption  ratio  may  become  materially 
inaccmate  when  the  taxpayer 
experiences  a  significant  change  in  the 
taxpayer’s  normal  business  operations 
and  that  change  has  an  effect  on  the 
taxpayer’s  section  263A  absorption 
ratio.  For  example,  the  following 
changes  may  cause  a  taxpayer’s  historic 
absorption  ratio  to  become  materially 
inaccurate:  a  significant  change  in  the 


taxpayer’s  manufacturing  process,  e.g. 
implementation  of  a  new  inventory 
management  system;  a  significant 
change  in  the  taxpayer’s  product 
offering;  a  significant  addition  or 
retirement  of  equipment  used  for 
manufacturing;  a  significant  change  in 
the  taxpayer’s  components  of  cost,  e.g., 
a  manufacturing  operation  that  becomes 
significantly  more  or  less  labor 
intensive;  a  significant  change  in  the 
taxpayer’s  overhead  costs,  e.g.  a  new 
plant,  building  or  building  addition;  and 
a  significant  change  in  the  taxpayer’s 
trade  or  business,  e.g.,  the  sale  or 
acquisition  of  a  division. 

The  proposed  regulations  establish  a 
high  threshold  for  when  the  historic 
absorption  ratio  will  be  regarded  as 
materially  inaccurate.  The  regulations 
provide  a  definition  of  materially 
inaccurate  that  incorporates  both  a 
percentage  test  and  a  specific  dollar 
amount  test.  The  regulations  provide 
that  the  historic  absorption  ratio  is 
materially  inaccurate  if:  (1)  the 
taxpayer’s  actual  absorption  ratio 
deviates  by  more  than  50%  and  by  more 
than  one-half  of  one  percentage  point 
from  the  taxpayer’s  historic  absorption 
ratio;  and  (2)  the  amount  of  additional 
section  263A  costs  capitalizable  to  items 
on  hand  at  year-end  using  the  actual 
absorption  ratio  deviates  by  more  than 
$100,000  from  the  amount  of  additional 
section  263A  costs  capitalizable  to  items 
on  hand  at  year-end  using  the  historic 
absorption  ratio.  This  high  threshold  is 
provided  so  that  annual  actucd 
absorption  ratio  computations  will  be 
uimecessary  in  the  overwhelming 
majority  of  situations.  For  example,  the 
placement  in  service  of  a  significant 
amount  of  property  may  have  a 
significant  effect  on  a  taxpayer’s  actual 
absorption  ratio.  However,  it  may  not  be 
necessary  for  a  taxpayer  to  compute  its 
actual  absorption  ratio  for  a  year  that  the 
taxpayer  placed  property  in  service  if, 
based  on  the  taxpayer’s  knowledge  of 
the  difference  between  its  tax 
depreciation  and  book  depreciation,  and 
its  inventory  turnover,  the  taxpayer 
knows  that  it  would  be  impossible  for 
the  amount  of  additional  section  263A 
costs  allocable  to  items  on  hand  at  year- 
end  to  increase  by  $100,000  if  the 
taxpayer  used  the  simplified  production 
method  without  the  historic  absorption 
ratio  election.  Therefore,  the  taxpayer 
would  not  need  to  calculate  an  actual 
absorption  ratio  for  that  year. 

Proposed  Effective  Date 

The  provisions  of  these  regulations 
are  proposed  to  be  effective  for  taxable 
years  beginning  after  May  24, 1999. 
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Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

It  also  has  been  determined  that 
section  553(h)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations,  and 
because  the  regulations  do  not  impose  a 
collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  that  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  September  1, 1999,  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  or  electronic  comments  by 
August  23, 1999  and  submit  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  (a 
signed  original  and  eight  (8)  copies)  by 
August  11, 1999. 

A  period  of  10  minutes  will  be 
allocated  to  each  person  for  making 
comments. 


An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Jennifer 
Nuding  of  the  Office  of  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.263A-2  is  amended 
as  follows: 

1.  Paragraphs  (b)(4)(ii){C)(i)  and  (2) 
are  revised; 

2.  New  paragraphs  (b)(4)(ii)(C)(5)  and 
(4)  are  added; 

3.  Paragraph  (b)(4)(vi)  is  amended  by: 

a.  Revising  the  paragraph  heading  and 
introductory  text; 

b.  Redesignating  the  Example  as 
Example  2; 

c.  Adding  new  Example  2  and 
Example  3. 

The  revisions  and  additions  read  as 
follows: 

§  1 .263A-2  Rules  relating  to  property 
produced  by  the  taxpayer. 
***** 

(b)  *  *  * 

{4^  *  *  * 

(ii)  *  *  * 

(C)  Qualifying  period — (1)  In  general. 

A  qualifying  period  generally  includes 
each  of  the  first  five  taxable  years 
beginning  with  the  first  taxable  year 
after  a  test  period  (or  an  updated  test 
period).  However,  a  qualifying  period 
may  be  extended  under  the  provisions 
of  paragraph  (b)(4)(ii)(C)(2)  of  this 
section  or  may  terminate  early  under  the 
provisions  of  paragraph  (b)(4)(ii)(C)(3)  of 
this  section. 

(2)  Extension  of  qualifying  period.  In 
the  first  taxable  year  following  the  close 
of  each  qualifying  period,  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
absorption  ratio  under  the  simplified 
production  method.  If  the  actual 
absorption  ratio  computed  for  this 


taxable  year  (the  recomputation  year)  is 
within  one-half  of  one  percentage  point 
(plus  or  minus)  of  the  historic 
absorption  ratio  used  in  determining 
capitalizable  costs  for  the  qualifying 
period  (e.g.,  the  previous  five  taxable 
years),  the  qualifying  period  is  extended 
to  include  the  recomputation  year  and 
the  following  five  taxable  years  (or  a 
shorter  period  if  the  qualifying  period  is 
terminated  early  under  the  provisions  of 
paragraph  (b)(4)(ii)(C)(3)  of  this  section), 
and  the  taxpayer  must  continue  to  use 
the  historic  absorption  ratio  throughout 
the  extended  qualifying  period.  If, 
however,  tlie  actual  absorption  ratio 
computed  for  the  recomputation  year  is 
not  within  one-half  of  one  percentage 
point  (plus  or  minus)  of  the  historic 
absorption  ratio,  the  taxpayer  must  use 
actual  absorption  ratios  beginning  with 
the  recomputation  year  under  the 
simplified  production  method  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
recomputation  year. 

(3)  Earlier  termination  of  the 
qualifying  period.  For  taxable  years 
beginning  after  May  24, 1999,  a 
qualifying  period  closes  immediately 
prior  to  a  taxable  year  in  which  the 
taxpayer’s  historic  absorption  ratio 
becomes  materially  inaccurate  (early 
recomputation  year).  If  the  taxpayer’s 
historic  absorption  ratio  is  materially 
inaccurate,  as  defined  in  paragraph 
(b)(4)(ii)(C)(4)  of  this  section,  the 
taxpayer  must  use  its  actual  absorption 
ratios  computed  using  the  simplified 
production  method  beginning  with  the 
early  recomputation  year  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
early  recomputation  year. 

[4]  Materially  inaccurate.  For 
purposes  of  this  paragraph  (b)(4),  a 
historic  absorption  ratio  becomes 
materially  inaccurate  in  a  taxable  year 
that — 

(j)  The  taxpayer’s  actual  absorption 
ratio  computed  using  the  simplified 
production  method  deviates  by  more 
than  50  percent  and  by  more  than  one- 
half  of  one  percentage  point  from  the 
taxpayer’s  historic  absorption  ratio  for 
that  year;  and 

(ji)  The  amount  of  additional  section 
263A  costs  capitalizable  to  eligible 
property  remaining  on  hand  at  the  close 
of  that  year  under  the  simplified 
production  method  (using  the  taxpayer’s 
actual  absorption  ratio)  deviates  by 
more  than  $100,000  from  the  amount  of 
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additional  section  263A  costs 
capitalizable  to  that  property  under  the 
simplified  production  method  with 
historic  absorption  ratio  election  for  that 
year. 

•k  ie  It  it  ic 

(vi)  Examples.  The  provisions  of  this 
paragraph  (h)(4)  are  illustrated  by  the 
following  examples: 


Example  1.  *  *  * 

Example  2.  (i)  Taxpayer  K  uses  the  FIFO 
method  of  accounting  for  inventories  and 
properly  elects  to  use  the  historic  absorption 
ratio  with  the  simplified  production  method 
for  1998.  K  identifies  the  following  costs 
incurred  during  the  test  period: 

1995: 


Add’l  section  263 A  costs — $3,500,000 
Section  471  costs — $75,000,000 
1996: 

Add’l  section  263 A  costs — $4,000,000 
Section  471  costs — $80,000,000 
1997: 

Add’l  section  263A  costs — $4,500,000 
Section  471  costs — $85,000,000 

(ii)  Therefore,  K  computes  a  5%  historic 
absorption  ratio  as  follows: 


Historic  absorption  ratio  = 


$3,500,000  +  4,000,000  +  4,500,000 
$75,000,000  +  80,000,000  +  85,000,000 


=  5% 


(iii)  In  1998,  K  incurs  $90,000,000  of 
section  471  costs  of  which  $15,000,000 
remain  in  inventory  at  the  end  of  the  year. 
In  addition,  K  places  $50,000,000  of  plant 
and  equipment  into  service.  K’s  book 
depreciation  on  the  new  plant  and 
equipment  is  $5,000,000,  while  K’s  tax 
depreciation  on  the  new  plant  and 


equipment  is  $10,000,000.  K’s  book 
depreciation  is  a  section  471  cost  as 
described  in  §  1.263A-l(d)(2)  and  the  excess 
of  K’s  tax  depreciation  over  K’s  book 
depreciation,  $5,000,000,  is  an  additional 
section  263A  cost.  K  also  has  $4,500,000  in 
other  additional  section  263A  costs. 


(iv)  K  must  determine  whether  K’s  historic 
absorption  ratio  is  materially  inaccurate  in 
1998.  Under  the  simplified  production 
method  without  the  historic  absorption  ratio 
election,  K  determines  its  actual  absorption 
ratio  for  1998  as  follows: 


Actual  absorption  ratio  = 


$4,500,000 +  $5,000,000 
$90,000,000  +  $5,000,000 


(v)  The  difference  between  K’s  actual 
absorption  ratio  (10%)  under  the  simplified 
production  method  for  1998  and  K’s  historic 
absorption  ratio  (5%)  is  5%,  which  is  greater 
than  50  percent  of  K’s  historic  absorption 
ratio  for  that  year  (5%  x  50%  =  2.5%).  Under 
the  simplified  production  method  without 
the  historic  absorption  ratio  election,  K 
determines  the  additional  section  263A  costs 
allocable  to  its  ending  inventory  by 
multiplying  its  actual  absorption  ratio  (10%) 
by  the  section  471  costs  remaining  in  its 
ending  inventory  as  follows: 

Add’l  section  263A  costs  =  10%  x 
$15,000,000  =  $1,500,000 

(vi)  Under  the  simplified  production 
method  using  the  historic  absorption  ratio,  K 
determines  the  additional  section  263A  costs 
allocable  to  its  ending  inventory  by 
multiplying  its  historic  absorption  ratio  (5%) 
by  the  section  471  costs  remaining  in  its 
ending  inventory  as  follows: 

Add’l  section  263A  costs  =  5%  x 
$15,000,000  =  $750,000 

(vii)  The  difference  between  the  amount  of 
additional  section  263A  costs  allocable  to 
eligible  property  remaining  on  hand  at  the 
close  of  1998  imder  the  simplified 
production  method  using  the  taxpayer’s 
actual  absorption  ratio  and  the  amount  of 
additional  section  263A  costs  allocable  to 
that  property  under  the  simplified 
producjjon  method  with  historic  absorption 
ratio  election  ($1,500,000 -$750,000  = 
$750,000)  exceeds  $100,000.  Accordingly, 

K’s  historic  absorption  ratio  is  materially 
inaccurate  for  1998. 

(viii)  Since  K’s  historic  absorption  ratio  is 
materially  inaccurate  in  1998,  K’s  qualifying 
period  closes  immediately  prior  to  the 
beginning  of  K’s  1998  taxable  year.  Therefore, 
K  must  update  its  test  period  beginning  in 
1998.  K  must  use  actual  absorption  ratios 
under  the  simplified  production  method 
beginning  in  1998  and  throughout  the 


updated  test  period  (1999  and  2000).  K  must 
resume  using  the  historic  absorption  ratio 
(determined  with  reference  to  the  updated 
test  period)  in  2001,  the  third  taxable  year 
following  1998. 

Example  3.  (i)  Taxpayer  L  properly  elects 
to  use  the  historic  absorption  ratio  with  the 
simplified  production  method  for  1999.  L 
computes  a  10%  historic  absorption  ratio.  On 
average,  L’s  inventory  turns  over 
approximately  fifteen  times  a  year. 

(ii)  In  1999,  L  incurs  $8,000,000  of  section 
471  costs  of  which  $500,000  remain  in 
inventory  at  the  end  of  the  year.  In  addition, 

L  places  $5,000,000  of  plant  and  equipment 
into  service.  The  difference  between  L’s  tax 
depreciation  on  the  new  plant  and 
equipment  and  L’s  book  depreciation  on  that 
plant  and  equipment  for  1999  is  $500,000, 
which  is  an  additional  section  263A  cost. 
There  were  no  other  changes  in  L’s 
additional  263A  costs. 

(iii)  L  can  determine,  without  calculating 
an  actual  absorption  ratio,  that  its  historic 
absorption  ratio  is  not  materially  inaccurate 
for  1999.  The  difference  between  the  amount 
of  additional  section  263A  costs  allocated  to 
its  ending  inventory  using  its  actual 
absorption  ratio  and  the  amount  of  additional 
section  263A  costs  allocated  to  its  ending 
inventory  using  its  historic  absorption  ratio 
will  not  exceed  $100,000  and,  therefore,  L 
does  not  fall  within  the  specific  dollar 
amount  test  of  paragraph  (b)(4)(ii)(C)(4)(j7)  of 
this  section.  Although  L’s  additional  section 
263A  costs  increased  by  over  $100,000  in 
1999  (they  increased  by  $500,000)  as  a  result 
of  placing  the  plant  and  equipment  into 
service,  only  a  portion  of  that  amount  will  be 
allocated  to  ending  inventory.  L’s  inventory 
turns  over  approximately  fifteen  times  a  year. 
Of  the  $500,000  of  additional  section  263A 
costs  incurred  as  the  result  of  placing  the 
plant  and  equipment  into  service  in  1999, 
only  about  $33,000  ($500,000  + 15)  will  be 


allocated  to  ending  inventory.  Since  $33,000 
is  well  below  the  $100,000  threshold,  L  can 
determine  without  calculating  an  actual 
absorption  ratio  for  1999  that  its  historic 
absorption  ratio  is  not  materially  inaccurate. 
Since  L’s  historic  absorption  ratio  is  not 
materially  inaccurate  in  1999,  L’s  qualifying 
period  does  not  terminate  early. 
***** 

Par.  3.  Section  1.263A-3  is  amended 
as  follows: 

1.  Paragraphs  (d)(4)(ii)(C)(2)  and  (2) 
are  revised; 

2.  New  paragraphs  (d)(4)(ii)(C)(3)  and 
(4)  are  added; 

3.  Paragraph  (d)(4)(vi)  is  amended  by: 

a.  Revising  the  paragraph  heading  and 
introductory  text; 

b.  Redesignating  the  Example  as 
Example  1; 

c.  Adding  new  Example  2. 

The  revisions  and  additions  read  as 
follows: 

§  1 .263A-3  Rules  relating  to  property 
acquired  for  resale. 
***** 

(d)  *  *  * 

*  *  * 

(ii)*  *  * 

(C)  Qualifying  period — (1)  In  general. 
A  qualifying  period  generally  includes 
each  of  die  first  five  taxable  years 
beginning  with  the  first  taxable  year 
after  a  test  period  (or  an  updated  test 
period).  However,  a  qualifying  period 
may  be  extended  under  the  provisions 
of  paragraph  (d)(4)(ii)(C)(2)  of  this 
section  or  may  terminate  early  under  the 
provisions  of  paragraph  (d)(4){ii)(C)(3) 
of  this  section. 
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(2)  Extension  of  qualifying  period.  In 
the  first  taxable  year  following  the  close 
of  each  qualifying  period,  (e.g.,  the  sixth 
taxable  year  following  the  test  period), 
the  taxpayer  must  compute  the  actual 
combined  absorption  ratio  under  the 
simplified  resale  method.  If  the  actual 
combined  absorption  ratio  computed  for 
this  taxable  year  (the  recomputation 
year)  is  within  one-half  of  one 
percentage  point  (plus  or  minus)  of  the 
historic  absorption  ratio  used  in 
determining  capitalizable  costs  for  the 
qualifying  period  (e.g.,  the  previous  five 
taxable  years),  the  qualifying  period  is 
extended  to  include  the  recomputation 
year  and  the  following  five  taxable  years 
(or  a  shorter  period  if  the  qualifying 
period  is  terminated  early  under  the 
provisions  of  paragraph  (d)(4)(ii)(C)(3) 
of  this  section),  and  the  taxpayer  must 
continue  to  use  the  historic  absorption 
ratio  throughout  the  extended  qu^ifying 
period.  If,  however,  the  actual  combined 
absorption  ratio  computed  for  the 
recomputation  year  is  not  within  one- 
half  of  one  percentage  point  (plus  or 
minus)  of  the  historic  absorption  ratio, 
the  taxpayer  must  use  actual  combined 
absorption  ratios  beginning  with  the 
recomputation  year  under  the  simplified 
resale  method  and  throughout  the 
updated  test  period.  The  taxpayer  must 
resume  using  the  historic  absorption 
ratio  (determined  with  reference  to  the 


updated  test  period)  in  the  third  taxable 
year  following  the  recomputation  year. 

(5)  Earlier  termination  of  the 
qualifying  period.  For  taxable  years 
beginning  after  May  24, 1999,  a 
qualifying  period  closes  immediately 
prior  to  a  taxable  year  in  which  the 
taxpayer’s  historic  absorption  ratio 
becomes  materially  inaccurate  (early 
recomputation  year).  If  the  taxpayer’s 
historic  absorption  ratio  is  materially 
inaccurate,  as  defined  in  paragraph 
(d)(4)(ii)(C)(4)  of  this  section,  the 
taxpayer  must  use  its  actual  combined 
absorption  ratios  computed  using  the 
simplified  resale  method  beginning  with 
the  early  recomputation  year  and 
throughout  the  updated  test  period.  The 
taxpayer  must  resume  using  the  historic 
absorption  ratio  (determined  with 
reference  to  the  updated  test  period)  in 
the  third  taxable  year  following  the 
early  recomputation  year. 

(4)  Materially  inaccurate.  For 
purposes  of  this  paragraph  (d)(4),  a 
historic  absorption  ratio  becomes 
materially  inaccurate  in  a  taxable  year 
that — 

(i)  The  taxpayer’s  actual  combined 
absorption  ratio  computed  using  the 
simplified  resale  method  deviates  by 
more  than  50  percent  and  by  more  than 
one-half  of  one  percentage  point  from 
the  taxpayer’s  historic  absorption  ratio 
for  that  year;  and 

(ii)  The  amount  of  additional  section 
263 A  costs  capitalizable  to  eligible 


property  remaining  on  hand  at  the  close 
of  that  year  under  the  simplified  resale 
method  (using  the  taxpayer’s  actual 
combined  absorption  ratio)  deviates  by 
more  than  $100,000  from  the  eunount  of 
additional  section  263A  costs 
capitalizable  to  that  property  under  the 
simplified  resale  method  with  historic 
absorption  ratio  election  for  that  year. 

It  ic  "k  ic  it 

(vi)  Examples.  The  provisions  of  this 
paragraph  (d)(4)  are  illustrated  by  the 
following  examples: 

Example  1.  *  *  * 

Example  2.  (i)  Taxpayer  W  operates  a  mail¬ 
order  retail  business  and  uses  the  FIFO 
method  of  accounting  for  inventories.  In 
1996, 1997  and  1998,  W  used  the  simplified 
resale  method  without  the  historic  absorption 
ratio  election  with  the  variation  permitted  in 
paragraph  (d)(3)(iii)(A)  of  this  section, 
exclusion  of  beginning  inventories  from  the 
denominator  in  the  storage  and  handling 
costs  absorption  ratio  formula.  Taxpayer  W 
elects  to  use  the  historic  absorption  ratio 
with  the  simplified  resale  method  for  1999. 

VV  identifies  the  following  costs  incurred 
during  the  test  period: 

1996: 

Add’l  section  263A  costs — $2,000,000 
Section  471  costs — $45,000,000 
1997: 

Add’l  section  263A  costs — $2,500,000 
Section  471  costs — $50,000,000 
1998: 

Add’l  section  263 A  costs — $3,000,000 
Section  471  costs — $55,000,000 

(ii)  Therefore,  W  computes  a  5%  historic 
absorption  ratio  as  follows: 


Historic  absorption  ratio  = 


$2,000,000  +  2,500,000  +  3,000,000 
$45,000,000  +  50,000,000  +  55,000,000 


=  5% 


(iii)  In  1999,  W  decides  to  automate  part 
of  its  repackaging  activities.  Accordingly,  W 
places  new  repackaging  equipment  into 
service.  The  repackaging  equipment  has  a 
basis  of  $15,000,000  for  tax  purposes.  W’s  tax 
depreciation  on  the  new  equipment  for  1999 
is  $3,000,000.  This  depreciation  allowance  is 
an  additional  section  263A  cost  and  is  a 
handling  cost  as  defined  in  paragraph  (c)(4) 


Combined  absorption  ratio  =  10%  +  0.75% 
=  10.75% 

(v)  The  difference  between  W’s  actual 
combined  absorption  ratio  (10.75%)  under 
the  simplified  resale  method  for  1999  and 
W’s  historic  absorption  ratio  (5%)  is  5.75%, 
which  is  greater  than  50  percent  of  W’s 
historic  absorption  ratio  for  that  year  (5%  x 
50%  =  2.5%).  Under  the  simplified  resale 
method  without  the  historic  absorption  ratio 
election,  W  determines  the  additional  section 


of  this  section.  As  a  result  of  the  new 
equipment,  W’s  direct  labor  costs  with 
respect  to  its  repackaging  activities  decrease 
by  $500,000  during  1999.  In  1999,  W  incurs 
$60,000,000  of  section  471  costs,  of  which 
$6,000,000  remain  on  hand  at  the  end  of  the 
ear.  W  identifies  $6,000,000  of  storage  and 
andling  costs,  including  W’s  tax 
depreciation  on  the  new  equipment  and 


263A  costs  allocable  to  its  ending  inventory 
by  multiplying  its  actual  combined 
absorption  ratio  (10.75%)  by  the  section  471 
costs  remaining  in  its  ending  inventory  as 
follows: 

Add’l  section  263A  costs  =  10.75%  x 
$6,000,000  =  $645,000 

(vi)  Under  the  simplified  resale  method 
using  the  historic  absorption  ratio,  W 
determines  the  additional  section  263A  costs 
allocable  to  its  ending  inventory  by 


taking  into  account  the  reduction  in  direct 
labor  costs,  and  $450,000  of  purchasing  costs 
incurred  in  1999. 

(iv)  W  must  determine  whether  W’s 
historic  absorption  ratio  is  materially 
inaccurate  in  1999.  In  order  to  do  so,  W 
calculates  W’s  actual  combined  absorption 
ratio  for  1999  as  follows: 


10% 


0.75% 


multiplying  its  historic  absorption  ratio  (5%) 
by  the  section  471  costs  remaining  in  its 
ending  inventory  as  follows: 

Add’l  section  263A  costs  =  5%  x 
$6,000,000  =  $300,000 

(vii)  The  difference  between  the  amount  of 
additional  section  263A  costs  allocable  to 
eligible  property  remaining  on  hand  at  the 
close  of  1999  under  the  simplified  resale 


Storage  &  handling  absorption  ratio  = 
Purchasing  costs  absorption  ratio  = 


$6,000,000 

$60,000,000 

$450,000 

$60,000,000 
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method  using  the  taxpayer’s  actual  combined 
absorption  ratio  and  the  amount  of  additional 
section  263A  costs  allocable  to  that  property 
under  the  simplified  resale  method  with 
historic  absorption  ratio  election 
($645,000 -$300,000  =  $345,000)  exceeds 
$100,000.  Accordingly,  W’s  historic 
absorption  ratio  is  materially  inaccurate  for 
1999. 

(viii)  Since  W’s  historic  absorption  ratio 
was  materially  inaccurate  in  1999,  W’s 
qualifying  period  closes  immediately  prior  to 
the  beginning  of  W’s  1999  taxable  year. 
Therefore,  W  must  update  its  test  period 
beginning  in  1999.  W  must  use  actual 
combined  absorption  ratios  under  the 
simplified  resale  method  beginning  in  1999 
and  throughout  the  updated  test  period  (2000 
and  2001).  W  must  resume  using  the  historic 
absorption  ratio  (determined  with  reference 
to  the  updated  test  period)  in  2002,  the  third 
taxable  year  following  1999. 

•k  Is  it  1c  it 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

[FR  Doc.  99-12898  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4830-01-U 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  S-042] 

RIN  1218-AB77 

Employer  Payment  For  Personal 
Protective  Equipment 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

ACTION:  Rescheduling  of  informal  public 
hearing:  extension  of  comment  period. 

SUMMARY:  OSHA  is  rescheduling  the 
informal  public  hearing  on  its  proposed 
rule  on  employer  payment  for  personal 
protective  equipment.  The  hearing, 
which  had  been  scheduled  for  June  22 
has  been  rescheduled  for  August  10, 
1999.  The  Agency  is  also  extending  the 
deadline  for  written  comments  on  the 
proposed  rule. 

DATES:  Informal  public  bearing.  The 
hearing  is  scheduled  to  begin  at  9:30 
a.m.  on  August  10, 1999. 

Notices  of  intention  to  appear, 
testimony,  and  documentary  evidence. 
Notices  of  intention  to  appear  at  the 
informal  public  hearing  must  be 
postmarked  by  July  16,  1999.  If  you  will 
be  requesting  more  than  10  minutes  for 
yoLU  presentation,  or  if  you  will  be 
submitting  documentary  evidence  at  the 
hearing,  you  must  submit  the  full  text  of 
your  testimony  and  all  documentary 
evidence  to  the  Docket  Office, 
postmarked  by  July  23, 1999. 

Written  Comments.  Written  comments 
on  the  proposed  rule  must  be 


postmarked  by  July  23, 1999.  If  you 
submit  comments  electronically  through 
OSHA’s  internet  site,  you  must  transmit 
those  comments  by  July  23, 1999. 
ADDRESSES:  Informal  public  hearing. 

The  heciring  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor  (Frances  Perkins  Building],  200 
Constitution  Avenue,  N.W., 

Washington,  D.C. 

Comments,  Testimony,  and 
Documentary  Evidence.  Submit  four 
copies  of  written  comments,  notices  of 
intention  to  appear  at  the  informal 
public  hearing,  testimony,  and 
documentary  evidence  to  the  OSHA 
Docket  Office,  Docket  S-042,  Room  N- 
2625,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210.  (Telephone:  (202)  693- 
2350)  Please  identify  the  document  at 
the  top  of  the  first  page  as  either  a 
comment,  notice  of  intention  to  appear, 
testimony,  or  documentary  evidence.  If 
your  written  comments  are  10  pages  or 
less,  you  may  fax  them  to  the  Docket 
Office,  but  you  must  then  submit  a  hard 
copy  to  the  Docket  Office  postmarked 
within  two  days.  The  OSHA  Docket 
Office  fax  munber  is  (202)  693-1648. 

You  may  also  submit  comments 
electronically  through  OSHA’s  Internet 
site.  The  URL  of  that  site  is  as  follows: 
http  ://www.  osha-slc.gov/e-comments/e- 
comments-ppe.html.  Please  be  aware 
that  you  may  not  attach  materials  such 
as  studies  or  journal  articles  to  yom 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  them  separately  in  quadruplicate 
to  the  Docket  Office  at  the  address  listed 
above.  When  submitting  such  materials 
to  the  Docket  Office,  you  must  clearly 
identify  your  electronic  comments  by 
name,  date,  and  subject,  so  that  we  can 
attach  them  to  yom  electronic 
comments. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  31, 1999,  OSHA  published 
a  proposed  rule  (64  FR  15402)  that 
would  require  employers  to  pay  for  all 
required  personal  protective  equipment, 
with  limited  exceptions  for  some  types 
of  footwear  and  eyewear.  We  provided 
a  written  comment  period  through  June 
14, 1999,  and  scheduled  an  informal 
public  hearing  to  begin  on  June  22, 

1999. 

Due  to  a  scheduling  conflict,  we  are 
rescheduling  the  June  22  public  hearing. 
The  hearing  is  now  scheduled  to  begin 
at  9:30  a.m.  on  August  10, 1999,  in  the 
auditorium  of  the  Department  of  Labor 
(Frances  Perkins  Building),  200 
Constitution  Avenye,  N.W., 

Washington,  D.C.  20210.  We  are  also 
extending  the  written  comment  period, 
which  will  now  run  through  July  23, 
1999. 


n.  PPE  Survey 

As  discussed  in  the  preamble  of  the 
March  31, 1999,  proposed  rule  for 
Employer  Payment  for  Personal 
Protective  Equipment  (64  FR  15421), 
OSHA  is  conducting  a  nationwide 
telephone  survey  to  obtain  more 
accurate  data  on  cmrent  patterns  of  PPE 
payment  and  usage.  We  now  expect  the 
survey  to  be  completed  within  the  next 
several  weeks.  When  we  have 
completed  the  survey,  we  will  place  the 
survey  results  in  the  rulemaking  record 
(Docket  S-042).  We  will  also  publish  a 
Federal  Register  notice  to  announce 
that  the  survey  is  available  and  to  invite 
additional  public  comment  on  the 
results. 

m.  Public  Participation 

Written  Comments 

Interested  parties  are  invited  to 
submit  written  data,  views,  and 
’  comments  with  respect  to  this  proposal. 
If  you  wish  to  file  written  comments  on 
the  proposed  PPE  Payment  rule,  you 
must  submit  them  in  one  of  the 
following  forms:  (1)  Hard  copy,  in 
quadruplicate;  or  (2)  an  original  (hard 
copy)  with  1  disk  (3V2"  or  5V4")  in 
WordPerfect  5.0,  5.1,  6.0,  8.0,  or  ASCII, 
to  the  Docket  Office,  Docket  No.  S-042, 
Room  N2625,  U.S.  Department  of  Labor, 
200  Constitution  Ave.  N.W., 
Washington,  DC  20210. 

You  may  also  submit  written 
comments  electroniccdly,  using  OSHA’s 
website:  http://www.osha-slc.gov/e- 
comments/e-comments-ppe.html. 
However,  please  be  aware  that  you 
cannot  attach  materials  such  as  studies 
or  journal  articles  to  yom-  electronic 
comment.  If  you  wish  to  submit  such 
materials  to  supplement  your  electronic 
comment,  you  must  submit  them 
separately  (either  in  quadruplicate  or  in 
single  copy  plus  diskette)  to  the  Docket 
Office  at  the  address  noted  above.  You 
must  clearly  identify  these  materials  by 
including  your  name  and  the  date  and 
subject  of  yoiur  electronic  comments,  so 
that  we  can  attach  the  materials  to  yom 
comments. 

All  comments,  views,  data,  and 
arguments  that  we  receive  within  the 
specific  comment  period  will  become 
part  of  the  record  and  will  be  available 
for  public  inspection  and  copying  at  the 
above  Docket  Office  address. 

Notices  of  Intention  to  Appear  at  the 
Informal  Hearing 

The  informal  public  hearing  will 
begin  at  9:30  a.m.  on  August  10, 1999, 
in  the  auditorium  of  the  Frances  Perkins 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  N.W.,  Washington, 
D.C.  We  will  continue  the  hearing 
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through  August  20, 1999,  depending  on 
the  number  of  public  participants. 

If  you  wish  to  participate  in  the 
hearing,  you  must  file  four  copies  of  a 
notice  of  intention  to  appear.  This 
notice  must  be  postmarked  on  or  before 
July  16, 1999.  Your  notice  of  intention 
to  appear,  which  will  be  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office  (Room  N2625),  must 
contain  the  following  information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  Tne  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  that  will  be  addressed; 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue;  and, 

6.  Whether  the  party  intends  to 
submit  documentary  evidence  and,  if  so, 
a  brief  summary  of  that  evidence. 

Mail  the  notice  of  intention  to  appear 
to:  Docket  Office,  Docket  S-042,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W.,  Washington,  D.C.  20210. 
The  telephone  number  of  the  Docket 
Office  is  (202)  693-2350. 

You  may  also  transmit  your  notice  of 
intention  to  appear  by  facsimile  to  (202) 
693-1648  (Attention:  Docket  S-042),  by 
July  16, 1999,  provided  that  you  send  an 
original  and  3  copies  of  the  notice  to  the 
Docket  Office  postmarked  no  more  than 
3  days  later. 

Filing  of  Testimony  and  Evidence  Before 
the  Hearing 

If  you  request  more  than  10  minutes 
for  your  presentation  at  the  hearing,  or 
if  you  will  be  submitting  documentary 
evidence,  you  must  provide  us  with  four 
copies  of  the  complete  text  of  the 
testimony  and  documentary  evidence. 
One  copy  must  not  be  stapled  or  bound 
and  must  be  suitable  for  copying.  You 
must  provide  the  Docket  Office  with 
these  materials  postmarked  no  later  than 
July  23, 1999. 

We  will  review  all  testimony  and 
evidence  in  light  of  the  amount  of  time 
requested  in  the  notice  of  intention  to 
appear.  If  the  information  contained  in 
a  submission  does  not  justify  the 
amount  of  time  requested,  we  will 
allocate  a  more  appropriate  amount  of 
time  and  notify  the  participant  of  that 
fact  prior  to  the  informal  public  hearing. 

If  you  do  not  submit  your  materials  in 
accordance  with  the  schedule  and  other 
requirements,  we  may  limit  your 
presentation  to  10  minutes.  We  may  also 
ask  you  to  return  for  questioning  at  a 
later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 


as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 

Notices  of  intention  to  appear, 
testimony,  and  evidence  will  be 
available  for  copying  at  the  Docket 
Office  at  the  address  noted  above. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  on  the  PPE  Payment 
proposal  will  be  conducted  under 
OSHA’s  standards-setting  procedures  in 
29  CFR  part  1911.  It  should  be  noted 
that  under  section  1911.4,  the  Assistant 
Secretary  may  also  implement 
alternative  procedures  to  expedite  the 
proceedings  or  for  other  good  cause, 
upon  reasonable  notice. 

The  hearing  will  be  presided  over  by 
an  Administrative  Law  Judge  (ALJ)  who 
makes  no  decision  or  recommendation 
on  the  merits  of  OSHA’s  proposal.  The 
ALJ’s  responsibility  is  to  ensure  that  the 
hearing  proceeds  at  a  reasonable  pace 
and  in  an  orderly  maimer.  The  ALJ, 
therefore,  will  have  all  of  the  powers 
necessary  and  appropriate  to  conduct  a 
full  and  fair  informal  hearing  as 
provided  in  29  CFR  part  1911,  including 
the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections,  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  At  the  Judge’s  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  the  time  for 
questioning;  and, 

6.  At  the  Judge’s  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additional  data,  views, 
and  arguments  from  any  person  who  has 
partcipated  in  the  oral  proceedings. 

An  OSHA  standards  nearing  provides 
interested  persons  with  an  opportunity 
to  make  effective  oral  presentations, 
without  procedural  restraints  that 
uimecessarily  impede  or  protract  the 
rulemaking  process.  The  hearing  is 
primarily  for  information  gathering  and 
clarification.  It  is  an  informal 
administrative  proceeding,  rather  than 
an  adjudication.  The  technical  rules  of 
evidence,  for  example,  do  not  apply. 

The  regulations  that  govern  OSHA 
hearings,  combined  with  the  pre-hearing 
guidelines  that  the  ALJ  will  issue  for 
this  hearing,  will  ensure  fairness  and 
due  process,  and  will  enable  OSHA  to 
develop  a  clear,  accurate,  and  complete 
record.  Questions  of  relevance, 
procedure,  and  participation  generally 


will  be  decided  in  favor  of  the  most 
effective  development  of  the  record. 

Signed  at  Washington,  D.C.,  this  17th  day 
of  May  1999. 

Charles  N.  Jeilress, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  99-13018  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4510-26-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141, 142  and  143 

[FRL-6347-6] 

Proposed  Public  Notification 
Regulations — Announcement  of  Public 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meetings. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  announcing  a  series  of  public 
meetings  to  solicit  comments  on 
proposed  changes  to  the  drinking  water 
public  notification  regulations  (64  FR 
25963,  May  13, 1999)  and  on  the  draft 
public  notification  handbook  (EPA  816- 
R-99-004).  The  public  notification 
regulations  apply  to  owners  and 
operators  of  public  water  systems  which 
fail  to  comply  with  the  drinking  water 
standards  and  related  regulations  imder 
the  Safe  Drinking  Water  Act.  EPA  is 
developing  the  handbook  to  aid  water 
systems  in  their  efforts  to  prepare 
effective  public  notices. 

DATES:  EPA  is  scheduling  meetings  in 
four  locations  to  obtain  public  comment 
on  the  proposed  regulations  and  to  work 
with  interested  parties  to  develop  the 
final  handbook: 

May  26,  9  a.m.,  Madison,  Wisconsin 
June  2,  5  p.m.  and  June  3, 10  a.m., 
Washington,  D.C. 

June  8—9, 10  a.m.,  Allentown, 
Pennsylvania 

June  23-24, 10  a.m.,  Phoenix,  Arizona 
ADDRESSES:  EPA  is  requesting  that 
interested  parties  register  with  the  Safe 
Drinking  Water  Hotline  at  1-800—426- 
4791  prior  to  the  scheduled  meeting 
date.  Those  registering  with  the  Hotline 
seven  days  in  advance  of  the  meeting 
date  will  be  sent  copies  of  the  agenda 
and  supporting  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline  at  1-800- 
426—4791  for  exact  schedules  and 
agendas  for  the  public  meetings.  Copies 
of  the  proposed  regulation  and  the  draft 
Handbook  may  be  obtained  by  calling 
the  Hotline  or  by  downloading  the 
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documents  from  Office  of  Ground  Water 
and  Drinking  Water’s  web  site  at  http:/ 
/www.epa.gov/safewater.  For  technical 
queries,  you  may  contact  Carl  Reeverts, 
EPA  rule  manager,  at  (202)  260-7273,  or 
via  e-mail  at  reeverts.carl@epa.gov. 
SUPPLEMENTARY  INFORMATION:  At  each  of 
the  four  meeting  locations,  EPA  will 
conduct  three  meetings.  Participants 
may  attend  all  or  some  of  the  meetings 
at  a  particular  location.  The  purpose  of 
Meeting  1  will  be  to  obtain  public 
comment  on  the  proposed  public 
notification  regulation.  The  meeting  will 
include  a  short  presentation  on  the 
requirements  of  the  proposed  rule, 
followed  by  an  opportunity  for  the 
public  to  comment  on  the  proposed 
regulation.  The  purpose  of  Meeting  2 
will  be  to  discuss  in  a  workgroup  setting 
the  draft  public  notification  handbook. 
The  meeting  will  include  a  group 
discussion  of  the  use  and  applicability 
of  the  draft  public  notification 
handbook,  as  well  as  breakout  sessions 
testing  the  handbook  through 
development  of  sample  notices.  The 
purpose  of  Meeting  3  will  be  to  obtain 
public  comment  on  sample  public 
notices  developed  using  the  draft  public 
notice  handbook.  The  meeting  will 
focus  on  two.  mock  notices  for  different 
violations.  Members  of  the  public  are 
invited  to  attend  Meeting  3  sessions  as 
observers  and/or  to  provide  comment 
during  a  public  comment  period  at  the 
end  of  each  session. 

The  public  meetings  will  take  place  at 
the  following  locations: 

1.  Madison,  Wisconsin,  May  26 — All 
meetings  will  be  at  the  Best  Western  Inn 
at  the  Park;  22  S.-  Carroll  Street; 
Madison,  Wisconsin  53703.  Meeting  1 
will  start  at  9  a.m.  Meeting  2  will  start 
at  approximately  10:30  a.m.  Meeting  3 
will  start  in  the  late  afternoon  (exact 
time  still  to  be  determined). 

2.  Washington,  D.C.,  June  2-3 — 
Meetings  1  and  2  will  be  on  June  3  at 
the  U.S.  EPA,  Waterside  Mall;  North 
Conference  Center  Room  1;  401  M 
Street,  SW.;  Washington,  DC  20460. 
Meeting  1  will  start  at  10  a.m.  Meeting 
2  will  start  at  approximately  11:30  a.m. 
and  continue  to  about  4  p.m.  Meeting  3 
will  be  June  2  at  The  Cadmus  Group, 
1901  N.  Fort  Myer  Drive,  Suite  1016, 
Arlington,  Virginia.  The  time  of  this 
meeting  has  not  yet  been  determined. 

3.  Allentown,  Pennsylvania,  June  8- 
9 — All  meetings  will  be  at  the  Days  Inn 
and  Conference  Center,  1151  Bulldog  . 
Drive;  Allentown,  Pennsylvania. 
Meeting  1  will  start  at  10  a.m.  on  June 
8  and  end  at  approximately  12  p.m. 
Meeting  2  will  start  at  approximately  1 
p.m.  and  continue  until  5  p.m.  and  then 


resume  on  June  9  starting  at  9  a.m.  until 
approximately  3  p.m.  Meeting  3  will  be 
on  June  8  in  the  late  afternoon  or  early 
evening  (exact  time  still  to  be 
determined). 

4.  Phoenix,  Arizona — All  meetings 
will  be  at  the  Arizona  Department  of 
Environmental  Quality;  3033  North 
Central;  Conference  room  1709; 

Phoenix,  Arizona.  Meeting  1  will  start  at 
10  a.m.  on  June  23  and  end  at 
approximately  12:00  p.m.  Meeting  2 
will  start  at  approximately  1  p.m.  and 
continue  until  5  p.m.  and  then  resume 
on  June  24  starting  at  9  a.m.  until 
approximately  3  p.m.  Meeting  3  will  be 
on  June  23  in  the  late  afternoon  or  early 
evening  (exact  time  still  to  be 
determined). 

Dated:  May  14, 1999. 

Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  99-12943  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300868;  FRL-6083-3] 

RIN  2070-AC18 

Formaldehyde;  Proposed  Revocation 
of  ExenfTptions  from  the  Requirement 
of  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  exemptions  ft-om  the 
requirement  of  tolerances  for  residues 
found  in  40  CFR  180.1032  for 
formaldehyde  or  a  mixture  of  methylene 
bispropionate  and  oxy(bismethylene) 
bispropionate  in  or  on  the  grains  of 
barley,  corn,  oats,  sorghum,  and  wheat 
and  the  forages  of  alfdfa,  bermuda  grass, 
bluegrass,  brome  grass,  clover,  cowpea 
hay,  fescue,  lespedeza,  lupines,  orchard 
grass,  peanut  hay,  peavine  hay,  rye 
grass,  soybean  hay,  Sudan  grass, 
timothy,  and  vetch  from  postharvest 
application  use  as  a  fungicide  to  treat 
animal  feeds.  This  action  is  being  taken 
because  there  are  no  registered  uses  for 
formaldehyde  on  these  commodities. 
EPA  expects  to  determine  whether  any 
individuals  or  groups  want  to  support 
these  exemptions.  The  regulatory 
actions  in  this  proposal  are  part  of  the 
Agency’s  reregistration  program  under 
the  Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (FIFRA),  and  the 
toleremce  reassessment  requirements  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  By  law,  EPA  is  required 
to  reassess  33%  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
1999,  or  about  3,200  tolerances.  The 
regulatory  actions  proposed  in  this 
document  pertain  to  the  proposed 
revocation  of  22  exemptions,  which 
would  be  counted  among  reassessments^ 
made  toward  the  August  1999  review 
deadline  of  FFDCA  section  408(q),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996. 

DATES:  Comments  must  be  received  on 
or  before  July  23, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IV.  of  this  proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Budig,  Special  Review  Branch  (7508C), 
Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location:  Special  Review  Branch, 
CM  #2,  6th  floor,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  Telephone:  (703) 
308-8029;  e-mail:  budig.phil@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
33%  of  the  tolerances  in  existence  on 
August  2, 1996,  by  August  1999,  or 
about  3,200  tolerances.  As  of  March 
1999,  EPA  has  reassessed  over  2,400 
tolerances.  The  regulatory  actions 
proposed  in  this  document  pertain  to 
the  proposed  revocation  of  22 
exemptions,  which  cmmt  toward  the 
August  1999  review  deadline  of  FFDCA 
section  408(q),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 

n.  Does  This  Proposal  Apply  To  Me? 

You  may  be  affected  by  this  proposal 
if  you  sell,  distribute,  manufactme,  or 
use  pesticides  for  agricultmal 
applications,  process  food,  distribute  or 
sell  food,  or  implement  governmental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  (see 
FIFRA  section  4(g)(2))  include  tolerance 
and  exemption  reassessment  under 
FFDCA  section  408.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 
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Category 

Examples  of  Poten¬ 
tially  Affected  Enti¬ 
ties 

Agricultural  stake¬ 
holders 

Growers/agricultural 
workers,  contrac¬ 
tors  (certified/ 
commercial  appli¬ 
cators,  handlers, 
advisors,  etc.), 
commercial  proc¬ 
essors,  pesticide 
manufacturers, 
user  groups,  food 
consumers 

Food  distributors 

Wholesale  contrac¬ 
tors,  retail  ven¬ 
dors,  commercial 
traders/importers 

Intergovernmental 

stakeholders 

State,  Local,  and/or 
Tribal  government 
agencies 

Foreign  entities 

Governments,  grow¬ 
ers,  trade  groups 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  person  listed  in  the 
“FOR  FURTHER  INFORMATION 
CONTACT”  section. 

III.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  or  Other 
Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http;//www.epa.gov.  On  the 
Home  Page,  select  “Laws  and 
Regulations,”  and  then  look  up  the 
entry  for  this  document  under  “Federal 
Register  -  Environmental  Documents.” 
You  can  also  go  directly  to  the  “Federal 
Register”  listings  at  http:// 
www.epa.gov/fedrgstr. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  person  identified  in 
the  “FOR  FURTHER  INFORMATION 
CONTACT”  section.  In  addition,  the 
official  record  for  this  notice,  including 
the  public  version,  has  been  established 
under  docket  control  number  OPP- 
300868,  {including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 


electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  in  Room  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  (703)  305- 
5805. 

IV.  How  Can  I  Respond  To  This  Notice? 

A.  How  and  To  Whom  Do  I  Submit 
Comments  To? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e.,  “OPP-300868”)  in 
your  correspondence. 

1.  By  mail.  Submit  written  comments, 
identified  by  the  docket  control  number, 
OPP-300868,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments,  identified  by  the 
docket  control  number,  OPP-300868,  to: 
Public  Information  and  Records 
Integrity  Branch,  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
E-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  Confidential 
Business  Information  (CBI).  Submit 
electronic  comments  in  ASCII  file 
format,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comment  and  data  will  also  be  accepted 
on  standard  computer  disks  in 
WordPerfect  5. 1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number, 
OPP-300868.  You  may  also  file 
electronic  comments  and  data  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  In  My  Comments? 

You  may  claim  information  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed,  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 


public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  person 
identified  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section. 

V.  What  Is  A  “Tolerance”? 

A  “tolerance”  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities  and  processed  foods. 
Section  408  of  FFDCA,  21  U.S.C.  301  et 
seq.,  as  amended  by  the  FQPA  of  1996, 
Public  Law  104-170,  authorizes  the 
establishment  of  tolerances  (maximum 
residue  levels),  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  “adulterated” 
under  section  402(a)  of  the  FFDCA.  If 
food  containing  pesticide  residues  is 
considered  to  be  “adulterated,”  you 
cannot  distribute  the  product  in 
interstate  commerce  (21  U.S.C.  331(a) 
and  342(a)).  For  a  food-use  pesticide  to 
be  sold  and  distributed,  the  pesticide 
must  not  only  have  appropriate 
tolerances  under  the  FFDCA,  but  also 
must  be  registered  under  section  3  of 
FIFRA  (7  U.S.C.  et  seq.).  To  retain  these 
tolerances  and  exemptions,  EPA  must 
make  a  finding  that  the  tolerances  and 
exemptions  are  safe.  To  make  this  safety 
finding,  EPA  needs  data  and 
information  indicating  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  residues  covered  by  the 
tolerances  and  exemptions. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

VI.  Why  Is  EPA  Proposing  the 
Tolerance  Actions  Discussed  Below? 

EPA  is  proposing  to  revoke 
exemptions  from  the  requirement  of 
tolerances  for  residues  of  formaldehyde 
on  commodities  listed  in  40  CFR 
180.1032  because  no  active  registrations 
exist  for  these  uses.  None  of  these 
commodities  have  been  on  an  active 
formaldehyde  label  since  1994. 

It  is  EPA’s  general  practice  to  propose 
revocation  of  tolerances  and  tolerance 
exemptions  for  residues  of  pesticide 
active  ingredients  on  crop  uses  for 
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which  FIFRA  registrations  no  longer 
exist.  EPA  has  historically  expressed  a 
concern  that  retention  of  tolerances  and 
exemptions  that  are  not  necessary  to 
cover  residues  in  or  on  legally  treated 
foods  has  the  potential  to  encourage 
misuse  of  pesticides  within  the  United 
States.  However,  in  accordance  with 
FFDCA  section  408,  EPA  will  not  revoke 
emy  tolerance  or  exemption  proposed  for 
revocation  if  any  person  demonstrates  a 
need  for  the  retention  of  the  tolerance, 
and  if  retention  of  the  tolerance  will 
meet  the  tolerance  standcnd  established 
under  FQPA.  Generally,  interested 
parties  support  the  retention  of  such 
tolerances  and  exemptions  in  order  to 
permit  treated  commodities  to  be  legally 
imported  into  the  United  States,  since 
raw  agricultural  commodities  or 
processed  food  or  feed  commodities 
containing  pesticide  residues  not 
covered  by  a  tolerance  or  exemption  are 
considered  to  be  adulterated. 

Tolerances  and  exemptions 
established  for  pesticide  chemicals  with 
FIFRA  registrations  cover  residues  in  or 
on  both  domestic  and  imported 
commodities.  To  retain  these  tolerances 
and  exemptions,  EPA  must  make  a 
finding  that  the  tolerances  and 
exemptions  are  safe.  To  make  this  safety 
finding,  EPA  needs  data  and 
information  indicating  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  residues  covered  by  the 
toleremces  and  exemptions. 

To  assme  that  all  food  marketed  in 
the  U.S.  is  safe,  imder  FFDCA,  EPA 
requires  the  same  technical  chemistry 
and  toxicology  data  for  such  import 
tolerances  (tolerances  without  related 
U.S.  registrations)  as  are  required  to 
support  U.S.  food  use  registrations  and 
any  resulting  tolerances.  In  addition, 
EPA  requires  residue  chemistry  data 
(crop  field  trials)  that  are  representative 
of  growing  conditions  in  exporting 
countries  in  the  same  manner  that  EPA 
requires  representative  residue 
chemistry  data  from  different  U.S. 
regions  to  support  domestic  use  of  the 
pesticide  and  tolerance.  Interested 
parties  should  contact  EPA  for  written 
guidance  on  adapting  U.S.  residue 
chemistry  data  requirements  to  non-U.S. 
growing  conditions  in  order  to  support 
an  import  tolerance. 

VII.  Which  Pesticides  Are  Covered  By 
This  Action? 

Formaldehyde  is  an  antimicrobial 
fungicide  and  germicide  used  as  a  non¬ 
food  disinfect. 

Vni.  What  Action  Is  Being  Taken? 

EPA  is  proposing  to  revoke 
exemptions  from  the  requirement  of 


tolerances  established  under  section  408 
of  FFDCA  for  residues  of  formaldehyde 
in  or  on  the  grains  of  barley,  corn,  oats, 
sorghum,  and  wheat,  and  die  forages  of 
alfalfa  bermuda  grass,  bluegrass,  brome 
grass,  clover,  cowpea  hay,  fescue, 
lespedeza,  lupines,  orchard  grass, 
peanut  hay,  peavine  hay,  rye  grass, 
soybean  hay,  sudan  grass,  timothy,  and 
vetch  from  postharvest  application  of 
formaldehyde  or  a  mixture  of  methylene 
bispropionate  and  oxy(bismethylene) 
bispropionate  when  used  as  a  fungicide. 
These  exemptions  apply  only  to  use  of 
the  exempted  tolerances  as  animal 
feeds.  The  Agency  is  proposing  to 
revoke  the  exemptions  for  formaldehyde 
by  removing  40  CFR  180.1032. 

IX.  When  Do  These  Actions  Become 
Effective? 

EPA  proposes  that  these  actions 
become  effective  90  days  following 
publication  of  a  final  rule  in  the  Federal 
Register.  EPA  is  proposing  the  effective 
date  because  EPA  believes  that,  by  the 
date,  all  existing  stocks  of  pesticide 
products  labeled  for  uses  associated 
with  the  tolerances  proposed  for 
revocation  will  have  been  exhausted  for 
more  than  1  year,  giving  ample  time  for 
any  treated  products  to  clear  trade 
channels.  None  of  these  commodities 
have  been  on  an  active  formaldehyde 
label  since  1994.  Therefore,  EPA 
believes  the  effective  date  proposed  in 
this  document-90  days  following 
publication  of  the  final  rule-should  be 
reasonable.  However,  if  EPA  is 
presented  with  information  that  there 
would  be  existing  stocks  still  available 
for  use  after  the  expiration  date  and  that 
the  information  is  verified,  EPA  will 
consider  extending  the  expiration  date 
of  the  tolerance.  If  you  have  comments 
regarding  existing  stocks,  please  submit 
comments  as  described  in  Unit  IV.  of 
this  proposal. 

Any  commodities  listed  in  this 
document  that  are  treated  with  the 
pesticide  subject  to  this  proposal,  and 
are  in  the  channels  of  trade  following 
the  tolerance  revocations,  shall  be 
subject  to  FFDCA  section  408(1)(5),  as 
established  by  FQPA.  Under  this 
section,  emy  residue  of  the  pesticide  in 
or  on  such  food  shall  not  render  the 
food  adulterated  so  long  as  it  is  shown 
to  the  satisfaction  of  FDA  that,  (1)  the 
residue  is  present  as  the  result  of  an 
application  or  use  of  the  pesticide  at  a 
time  and  in  a  manner  that  was  lawful 
under  FIFRA,  and  (2)  the  residue  does 
not  exceed  the  level  that  was  authorized 
at  the  time  of  the  application  or  use  to 
be  present  on  the  food  under  a  tolerance 
or  exemption  from  a  tolerance.  Evidence 
to  show  that  food  was  lawfully  treated 
may  include  records  that  verify  the 


dates  the  pesticide  was  applied  to  such 
food. 

X.  What  Can  I  Do  If  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the 
Agency  Proposes  to  Revoke? 

In  addition  to  submitting  comments 
in  response  to  this  proposal,  you  may 
also  submit  an  objection.  EPA 
subsequently  issues  a  final  rule  after 
considering  the  comments  that  are 
submitted  in  response  to  this  proposal. 

If  you  fail  to  file  an  objection  to  the  final 
rule  within  the  time  period  specified, 
you  will  have  waived  the  right  to  raise 
any  issues  resolved  in  the  final  rule. 

After  the  specified  time,  issues  resolved 
in  the  final  rule  cannot  be  raised  again 
in  any  subsequent  proceedings. 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
interested  person  to  demonstrate  a  need 
for  retaining  a  tolerance,  if  retention  of 
the  tolerance  will  meet  the  tolerance 
standard  established  imder  FQPA.  If 
EPA  receives  a  comment  to  that  effect, 
EPA  will  not  proceed  to  revoke  tlie 
tolerance  immediately.  However,  EPA 
will  take  steps  to  ensure  the  submission 
of  any  needed  supporting  data  and  will 
issue  an  order  in  the  Federal  Register 
under  FFDCA  section  408(f),  if  needed. 
The  order  would  specify  the  data 
needed  and  time  frames  for  its 
submission,  and  would  require  that 
within  90  days  some  person  or  persons 
notify  EPA  that  they  will  submit  the 
data.  If  the  data  are  not  submitted  as 
required  in  the  order,  EPA  will  take 
appropriate  action  imder  FIFRA  or 
FFDCA. 

XI.  How  Do  the  Regulatory  Assessment 
Requirements  Apply  to  This  Action? 

A.  Is  This  a  Significant  Regulatory 
Action  Involving  Health  and  Safety 
Risks  To  Children? 

No.  Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
this  action  is  not  a  “significant 
regulatory  action.”  The  Office  of 
Management  and  Budget  (0MB)  has 
determined  that,  in  general,  tolerance 
actions  are  not  “significant”  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  proposed 
action  is  not  subject  to  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  because  this  action  is  not  an 
economically  significant  regulatory 
action,  as  defined  by  Executive  Order 
12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
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considered  by  the  Agency  when 
determining  appropriate  tolerances. 

Under  FQPA,  EPA  is  required  to  apply 
an  additional  10-fold  safety  factor  to  risk 
assessments,  in  order  to  ensure 
protection  of  infants  and  children, 
unless  reliable  data  support  a  different 
safety  factor. 

B.  Does  This  Proposed  Action  Contain 
Any  Reporting  or  Recordkeeping 
Requirements? 

No.  This  proposed  action  does  not 
impose  any  information  collection 
requirements,  subject  to  OMB  review  or 
approval,  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  This  Proposed  Action  Involve 
Any  “Unfunded  Mandates”? 

No.  This  proposed  action  does  not 
impose  any  enforceable  duty,  or  contain 
any  “unfunded  mandates,”  as  described 
in  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  With 
States  and  Indian  Tribal  Governments 
Prior  To  Taking  the  Action  in  This 
Proposed  Document? 

No.  Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA’s  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  govenunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  “to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
signifrcant  unfrinded  mandates.” 

Today’s  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 


27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA’s  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  “to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities.” 

Today’s  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Does  This  Action  Involve  Any 
Environmental  Justice  Issues? 

No.  This  proposed  rule  does  not 
involve  special  consideration  of 
environmental  justice-related  issues 
pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

F.  Does  This  Proposed  Action  Have  a 
Potentially  Significant  Impact  on  a 
Substantial  Number  of  Small  Entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
proposed  tolerance  actions  in  this 
document,  are  not  likely  to  result  in  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency’s 
determination,  along  with  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  appears  at  63  FR 
55565,  October  16, 1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 


G.  Does  this  Proposed  Action  Involve 
Technical  Standards? 

No.  This  proposed  tolerance  action 
does  not  involve  any  technical 
standards  that  would  require  Agency 
consideration  of  voluntary  consensus 
standards,  pursuant  to  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA), 
Pubic  Law  104-113,  Section  12(d)  (15 
U.S.C.  272  note).  Section  12(d)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities, 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedmes,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  EPA 
invites  public  comment  on  this 
conclusion. 

H.  Are  There  Any  International  Trade 
Issues  Raised  By  This  Action? 

These  proposed  revocations  will  not 
become  final  if  comments  are  received 
which  demonstrate  the  need  to  maintain 
the  tolerance  to  cover  residues  in  or  on 
imported  commodities.  However,  data 
must  be  submitted  supporting  the 
continued  tolerance.  EPA  is  working  to 
ensure  that  the  U.S.  tolerance 
reassessment  program  under  FQPA  does 
not  disrupt  international  trade.  EPA 
considers  Codex  Maximum  Residue 
Limits  (MRLs)  in  setting  U.S.  tolerances 
and  in  reassessing  them.  MRLs  are 
established  by  the  Codex  Committee  on 
Pesticide  Residues,  a  committee  within 
the  Codex  Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  When 
possible,  EPA  seeks  to  harmonize  U.S. 
tolerances  with  Codex  MRLs.  EPA  may 
establish  a  tolerance  that  is  different 
from  a  Codex  MRL;  however,  FFDCA 
section  408(b)(4)  requires  that  EPA 
explain  in  a  Federal  Register  docmnent 
the  reasons  for  departing  from  the 
Codex  level.  EPA’s  effort  to  harmonize 
with  Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  REDs.  EPA  is  developing  a 
guidance  concerning  submissions  for 
import  tolerance  support.  This  guidance 
will  be  made  available  to  interested 
parties. 
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/.  Is  This  Proposed  Action  Subject  to 
Review  Under  the  Congressional  Review 
Act? 

No.  This  action  is  not  a  final  rule. 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Public  Law  104-121, 

110  Stat.  847),  only  final  rules  must  be 
submitted  to  the  U.S.  Senate,  U.S. 

House  of  Representatives,  and 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  18, 1999. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  to  read  as  follows; 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

§180.1032  [Removed] 

2.  By  removing  §  180.1032. 

(FR  Doc.  99-13056  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6560-50-F 


in  this  proposal  are  part  of  the  Agency’s 
reregistration  program  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  By  law,  EPA  is  required  to 
reassess  33%  of  the  tolerances  that  were 
in  existence  on  August  2, 1996,  by 
August  1999,  or  about  3,200  tolerances. 
The  regulatory  actions  proposed  in  this 
document  pertain  to  the  proposed 
revocation  of  29  tolerances  and/or 
exemptions,  of  which  25  would  be 
counted  among  reassessments  made 
toward  the  August  1999  review  deadline 
of  FFDCA  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

DATES:  Comments  must  be  received  on 
or  before  July  23, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IV  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  document.  Be  sure  to 
identify  the  appropriate  docket  control 
number  [OPP-300867]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Caicedo,  Special  Review  Branch 
(7508C),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location: 
Special  Review  Branch,  Crystal  Mall  2, 
6th  floor,  1921  Jefferson  Davis  Highway, 
Arlington,  Virginia.  Telephone:  (703) 
308-9399;  e-mail: 
caicedo.amy@epa.gov. 

SUPPLEMENTARY  INFORMATION; 


FIFRA  section  4(g)(2)]  include  tolerance 
and  exemption  reassessment  under 
FFDCA  section  408.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to; 


Category 


Examples  of  Poten¬ 
tially  Affected  Entities 


Agricultural  Stake¬ 
holders. 


Food  Distributors  . 

Intergovernmental 

Stakeholders. 

Foreign  Entities  ... 


Growers/ Agricultural 
Workers  Contrac¬ 
tors  [Certified/Com¬ 
mercial  Applicators, 
Handlers,  Advisors, 
etc.)  Commercial 
Processors,  Pes¬ 
ticide  Manufactur¬ 
ers,  User  Groups, 
Food  Consumers 
Wolesale  Contractors, 
Retail  Vendors, 
Commercial  Trad¬ 
ers/Importers 
State,  Local,  and/or 
Tribal  Government 
Agencies 

Governments,  Grow¬ 
ers,  Trade  Groups 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  is  intended  to 
provide  a  guide  for  readers  regeirding 
entities  likely  to  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  could  also  be  affected.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  you  can  consult  with 
the  person  listed  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section. 

III.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  or  Other 
Support  Documents? 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300867;  FRL-6083-1] 

RIN  2070-AC18 

Diazinon,  Parathion,  0,0-Diethyl  S-[2- 
(ethylthio)ethyl]  phosphorodithioate 
(Disulfoton),  Ethoprop,  and  Carbaryl; 
Proposed  Revocation  of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  announces  the 
proposed  revocation  of  tolerances  listed 
in  the  regulatory  text  for  the  insecticides 
diazinon,  parathion,  0,0-Diethyl  S-[2- 
(ethylthio)ethyl]  phosphorodithioate 
(disulfoton),  ethoprop,  and  carbaryl. 
EPA  expects  to  determine  whether  any 
individuals  or  groups  want  to  support 
these  tolerances.  The  regulatory  actions 


I.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
33%  of  the  tolerances  that  were  in 
existence  on  August  2, 1996,  by  August 
1999,  or  about  3,200  tolerances.  As  of 
March  1999,  EPA  has  reassessed  over 
2,400  tolerances.  The  regulatory  actions 
proposed  in  this  document  pertain  to 
the  proposed  revocation  of  25  tolerances 
and/or  exemptions,  which  would  be 
counted  among  reassessments  made 
toward  the  August  1999  review  deadline 
of  FFDCA  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

II.  Does  this  Proposal  Apply  to  Me? 

You  may  be  affected  by  this  proposal 
if  you  sell,  distribute,  manufacture,  or 
use  pesticides  for  agricultmal 
applications,  process  food,  distribute  or 
sell  food,  or  implement  goveriunental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  [see 


A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  fi'om  the  EPA  Internet  Home 
Page  at  http://www.epa.gov.  On  the 
Home  Page  select  “Laws  and 
Regulations”  and  then  look  up  the  entry 
for  this  document  under  “Federal 
Register  -  Environmental  Documents.” 
You  can  also  go  directly  to  the  “Federal 
Register”  listings  at  http:// 
www.epa.gov/fedrgstr. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section.  In 
addition,  the  official  record  for  this 
proposal,  including  the  public  version, 
has  been  established  under  docket 
control  number  [OPP-300867], 
including  comments  and  data  submitted 
electronically  as  described  below.  A 
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public  version  of  this  record  (including 
printed  paper  versions  of  any  electronic 
comments)  which  does  not  include  any 
information  claimed  as  Confidential 
Business  Information  (CBI),  is  available 
for  inspection  in  room  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 

Arlington  Virginia,  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  ej^cluding 
legal  holidays.  The  Public  Information 
and  Records  Integrity  Branch  telephone 
number  is  703-305-5805. 

IV.  How  Can  I  Respond  to  this 
Proposal? 

A.  How  and  to  Whom  do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
number  (i.e.,  [OPP-300867])  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments, 
identified  by  the  docket  control  number 
[OPP-300867],  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments,  identified  by  the 
docket  control  number  [OPP-300867], 
to:  Public  Information  and  Records 
Integrity  Branch,  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hviry., 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  in  ASCII  file 
format  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  5. 1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number 
[OPP-300867].  You  may  also  file 
electronic  comments  cmd  data  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  in  My  Comments? 

You  may  claim  information  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 


submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section. 

V.  What  Is  a  “Tolerance”? 

A  “tolerance”  represents  the  legally 
allowed  maximmn  level  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances 
(maximum  residue  levels),  exemptions 
from  the  requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  “adulterated” 
under  section  402(a)  of  the  FFDCA.  If 
food  containing  pesticide  residues  is 
considered  to  be  adulterated,  you  may 
not  distribute  the  product  in  interstate 
commerce  (21  U.S.C.  331(a)  and  342(a)). 
For  a  food-use  pesticide  to  be  sold  emd 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3  of  FIFRA  (7  U.S.C.  et 
seq.).  To  retain  these  tolerances  and 
exemptions,  EPA  must  make  a  finding 
that  the  tolerances  and  exemptions  are 
safe.  To  make  this  safety  finding,  EPA 
needs  data  and  information  indicating 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  residues 
covered  by  the  tolerances  and 
exemptions. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

VI.  Why  is  EPA  Proposing  the 
Tolerance  Actions  Discussed  Below? 

EPA  is  proposing  a  number  of  these 
tolerance  actions  as  a  follow-up  on 
canceled  pesticides  and  uses  of 
pesticides  emd  to  be  consistent  with 
Table  I  “Raw  Agricultural  and 
Processed  Commodities  and  Feedstuffs 
Derived  from  Crops”  (August,  1996)  in 
the  Residue  Chemistry  Test  Guidelines: 
OPPTS  860.1000  (EPA  721-C-96-169). 


It  is  EPA’s  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  for  which 
FIFRA  registrations  no  longer  exist.  EPA 
has  historically  expressed  a  concern  that 
retention  of  tolerances  not  necessary  to 
cover  residues  in  or  on  legally  treated 
foods  has  the  potential  to  encourage 
misuse  of  pesticides  within  the  United 
States.  However,  in  accordance  with 
FFDCA  section  408,  EPA  will  not  revoke 
emy  tolerance  or  exemption  proposed  for 
revocation  if  any  person  demonstrates  a 
need  for  the  retention  of  the  tolerance, 
and  if  retention  of  the  tolerance  will 
meet  the  tolerance  standard  established 
under  FQPA.  Generally,  interested 
parties  support  the  retention  of  such 
tolerances  in  order  to  permit  treated 
commodities  to  be  legally  imported  into 
the  United  States,  since  raw  agricultural 
commodities  or  processed  food  or  feed 
commodities  containing  pesticide 
residues  not  covered  by  a  tolerance  or 
exemption  are  considered  to  be 
adulterated. 

To  assure  that  all  food  marketed  in 
the  Uninted  States  is  safe,  under 
FFDCA,  EPA  requires  the  same 
technical  chemistry  and  toxicology  data 
for  such  import  tolerances  (tolerances 
without  related  U.S.  registrations)  as  are 
required  to  support  U.S.  food  use 
registrations  and  any  resulting 
tolerances.  In  addition,  EPA  requires 
residue  chemistry  data  (crop  field  trials) 
that  are  representative  of  growing 
conditions  in  exporting  countries  in  the 
same  manner  that  the  EPA  requires 
representative  residue  chemistry  data 
from  different  U.S.  regions  to  support 
domestic  use  of  the  pesticide  and 
tolerance.  Interested  parties  should 
contact  the  EPA  for  written  guidance  on 
adapting  U.S.  residue  chemistry  data 
requirements  to  non-U.S.  growing 
conditions  in  order  to  support  an  import 
toleremce. 

Other  tolerances  are  being  proposed 
for  revocation  because  they  are  no 
longer  regulated  feed  items.  These 
proposed  changes  are  in  accordance 
with  Table  I  in  test  guideline  OPPTS 
860.1000.  Table  I  conteiins  data  on  both 
crops  and  livestock  diets  and  lists  feed 
commodities  considered  significant  in 
livestock  diets.  Significant  feedstuffs 
accoimt  for  more  than  99  percent  of  the 
available  annual  tonnage  (on-a  dry- 
matter  basis)  of  feedstuffs  used  in  the 
domestic  production  of  more  than  95 
percent  of  beef  and  dairy  cattle,  poultry, 
swine,  milk,  and  eggs.  EPA  has  devised 
criteria  to  include  or  exclude  feedstuffs 
from  Table  I.  Tolerances  me  not  set  for 
feedstuffs  which  are  neither  significant 
nor  a  human  food.  Pesticide  residues  on 
such  feedstuffs  are  governed  by 
tolerances  on  the  commodity  from 
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which  they  are  derived  (62  FR  66020, 
December  17, 1997)(FRL-5753-l). 
According  to  Table  I,  certain 
commodities  are  insignificant 
contributors  to  the  livestock  diet.  In  this 
document,  EPA  proposes  tolerance 
revocations  concerning  pesticide 
residues  in  or  on  specific  commodities 
because  those  commodities  are  no 
longer  considered  significant  feed  items. 

VII.  Which  Pesticides  are  Covered  by 
this  Action? 

Diazinon  is  a  nonsystemic 
organophosphate  insecticide  used  to 
control  cockroaches,  silverfish,  ants, 
and  fleas  in  residential,  non-food 
buildings.  Bait  is  used  to  control 
scavenger  yellow  jackets  in  the  western 
United  States.  It  is  used  on  home 
gardens  and  farms  to  control  a  wide 
variety  of  sucking  and  leaf  eating 
insects.  It  is  used  on  rice,  fruit  trees, 
sugcircane,  com,  tobacco,  potatoes  and 
on  horticultural  plants.  It  is  also  an 
ingredient  in  pest  strips.  Diazinon  has 
veterinary  uses  against  fleas  and  ticks.  It 
is  manufactmred  by  Novcirtis,  formerly 
Ciba-Geigy. 

Parathion  is  a  restricted  use  broad 
spectnun,  organophosphate  insecticide 
used  to  control  many  insects  and  mites. 

It  has  nonsystemic,  contact,  stomach 
and  fumigant  actions.  It  has  a  wide 
range  of  applications  on  many  crops 
against  numerous  insect  species.  It  is 
manufactiued  by  Cheminova  Agro. 

0,0-Diethyl  S-[2-(ethylthio)ethyl] 
phosphorodithioate,  (Disulfoton),  is  a 
selective,  systemic  organophosphate 
insecticide  and  acaricide  that  is 
especially  effective  against  sucking 
insects.  It  is  used  to  control  aphids, 
leafhoppers,  thrips,  beet  flies,  spider 
mites,  and  coffeeleaf  miners.  It  is 
manufactured  by  Bayer  Corporation. 

Ethoprop  is  an  organophosphate 
insecticide  primarily  used  for  the 
control  of  nematodes.  It  is  manufactured 
by  Rhone  Poulenc. 

Carbaryl  is  a  wide-spectrum 
carbamate  insecticide  which  controls 
over  100  species  of  insects.  It  is  also 
used  as  a  molluscicide  and  an  acaricide. 
Carbaryl  works  whether  it  is  ingested 
into  the  stomach  of  the  pest  or  absorbed 
through  direct  contact.  It  is 
manufactured  by  Rhone  Poulenc. 

VIII.  What  Action  is  Being  Taken? 

This  document  proposes  revocation  of 
FFDCA  tolerances  for  residues  of  certain 
chemicals  on  commodities  listed  in  the 
regulatory  text  of  40  CFR  part  180 
because  these  commodities  are  no 
longer  considered  significant  feed  items 
and  no  longer  require  tolerances  or 
because  no  registered  uses  exist.  The 
registrations  for  these  pesticide 


chemicals  may  have  been  canceled 
because  the  registrant  (1)  either  failed  to 
pay  the  required  maintenance  fee  and/ 
or  (2)  the  registrant  voluntarily  canceled 
all  registered  uses  of  the  pesticide.  For 
general  guidance  on  tolerances  for 
commodities  that  are  no  longer 
considered  significant  feed  items,  see  62 
FR  66020  (December  17, 1997). 

1.  Diazinon.  This  document  proposes 
to  revoke  the  following  tolerances 
established  under  section  408  of  FFDCA 
for  residues  of  the  pesticide  diazinon 
((0,0-diethyl  0-[6-methyl-2-(l- 
methylethyl)-4-pyTimidinyl] 
phosphorothioate)  in  or  on  the 
following  commodities  listed  under  40 
CFR  180.153(a):  birdsfoot  trefoil; 
birdsfoot  trefoil,  hay;  grass  (NMT  40 
ppm  shall  remain  24  hours  after  appli); 
grass,  hay;  olives;  peanuts;  peanuts, 
forage;  peanuts,  hay;  pecans;  soybeans; 
soybeans,  forage;  and  sugarcane.  On 
December  27, 1998,  these  uses  were 
volimtarily  canceled  by  the  registrant;  at 
which  date  the  Agency  allowed 
registrants  to  sell  or  distribute  products 
rmder  the  previously  approved  labeling 
for  18  months,  or  until  Jime  27, 1998. 
The  Agency  is  proposing  to  revoke  the 
tolerances  for  these  uses  effective 
January  1,  2000,  at  which  time  all 
existing  stocks  should  have  been 
exhausted  and  all  treated  conunodities 
should  have  passed  through  the 
channels  of  trade. 

EPA  also  proposes  to  revoke  diazinon 
tolerances  for  beans,  forage;  beans,  hay; 
beans,  guar,  forage;  and  pineapples, 
forage.  These  conunodities  are  no  longer 
considered  significant  animal  feed  items 
and  therefore  no  longer  need  tolerances. 
This  document  also  proposes  to  revoke 
the  tolerances  for  boysenberries  and 
dewberries  (0.5  ppm  each),  since  these 
commodities  are  now  covered  by  the 
tolerance  for  blackberries  (also  set  at  0.5 
ppm). 

2.  Parathion.  Methyl  parathion  is  the 
methyl  homolog  of  ethyl  parathion; 
ethyl  parathion  is  called  parathion  in 
the  tolerance  listings  in  40  CFR  180.121. 
Tolerances  for  methyl  parathion 
residues  on  most  crops  are  included  in 
the  (ethyl)  parathion  tolerances  because 
the  enforcement  anal5dical  method  does 
not  distinguish  between  the  two 
chemical  species. 

EPA  proposes  to  revoke  the  tolerances 
for  boysenberries  and  yoimgberries 
(both  set  at  1  ppm),  since  these 
commodities  are  now  covered  by  the 
tolerance  for  blackberries  (also  set  at  1 
ppm). 

3.  0,0-Diethyl  S-[2-(ethylthio)ethyl] 
phosphorodithioate  (Disulfoton).  EPA 
proposes  to  revoke  the  disulfoton 
tolerance  for  pineapples,  foliage  from  40 
CFR  180.183.  This  commodity  is  no 


longer  considered  a  significant  animal 
feed  item  and  therefore  no  longer  needs 
a  tolerance. 

4.  Ethoprop.  This  document  proposes 
to  revoke  the  following  tolerances 
established  under  section  408  for 
residues  of  the  pesticide  ethoprop  ((O- 
ethyl  S,S-dipropyl  phosphorodithioate) 
in  or  on  the  following  commodities 
listed  under  40  CFR  180.262:  beans, 
lima,  forage;  beans,  snap,  forage; 
pineapples,  fodder;  pineapples,  forage; 
sugarcane,  fodder;  and  sugarcane, 
forage.  These  commodities  eire  no  longer 
considered  significant  animal  feed  items 
and  therefore  no  longer  need  tolerances. 

5.  Carbaryl.  This  document  proposes 
to  revoke  the  following  tolerances 
established  imder  section  408  for 
residues  of  the  pesticide  Ccubaryl  in  or 
on  avocados,  listed  imder  180.169(e), 
and  maple  sap  listed  under  40  CFR 
180.169(a).  These  uses  were  volxmtarily 
canceled  by  the  registrant. 

These  revocations  will  become  final 
unless  any  person  in  commenting  on  the 
proposal  demonstrates  a  need  for  the 
tolerance  to  cover  residues  in  or  on 
imported  commodities  or  domestic 
commodities  legally  treated. 

EX.  When  do  These  Actions  Become 
Effective? 

EPA  proposes  that  these  actions 
become  effective  90  days  following 
publication  of  a  final  rule  in  the  Federal 
Register  with  the  exception  of  the 
revocation  of  the  tolerances  for 
Diazinon,  which  will  become  effective 
on  January  1,  2000.  EPA  is  proposing 
these  effective  dates  because  EPA 
believes  that  by  these  dates  all  existing 
stocks  of  pesticide  products  labeled  for 
the  uses  associated  with  the  tolerances 
proposed  for  revocation  will  have  been 
exhausted  for  more  than  1  year;  giving 
ample  time  for  any  treated  fresh 
produce  to  clear  trade  channels. 
Therefore,  EPA  believes  the  effective 
dates  proposed  in  this  document  should 
be  reasonable.  However,  if  EPA  is 
presented  with  information  that  existing 
stocks  would  still  be  available  for  use 
after  the  expiration  date  and  that 
information  is  verified,  EPA  will 
consider  extending  the  expiration  date 
of  the  tolerance.  If  you  have  comments 
regarding  existing  stocks  and  whether 
the  effective  date  accounts  for  these 
stocks,  please  submit  comments  as 
described  in  Unit  IV  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  proposal. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
chemnels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
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by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  FDA  that,  (l)-the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  manner  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied”  to  such  food. 

X.  What  Can  I  do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the 
Agency  Proposes  to  Revoke? 

In  addition  to  submitting  comments 
in  response  to  this  proposal,  you  may 
also  submit  an  objection.  EPA 
subsequently  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  If  you  fail  to  file  an  objection  to  the 
final  rule  within  the  time  period 
specified,  you  will  have  waived  the 
right  to  raise  any  issues  resolved  in  the 
final  rule.  After  the  specified  time, 
issues  resolved  in  the  final  rule  caimot 
be  raised  again  in  any  subsequent 
proceedings. 

This  proposal  provides  60  days  for 
any  interested  person  to  demonstrate  a 
need  for  retaining  a  tolerance,  if 
retention  of  the  tolerance  will  meet  the 
tolerance  standard  established  under 
FQPA.  If  EPA  receives  a  comment  to 
that  effect,  EPA  will  not  proceed  to 
revoke  the  tolerance  immediately. 
However,  EPA  will  take  steps  to  ensure 
the  submission  of  any  needed 
supporting  data  and  will  issue  an  order 
in  the  Federal  Register  under  FFDCA 
section  408(f)  if  needed.  The  order 
would  specify  data  needed  and  the  time 
frames  for  its  submission,  and  would 
require  that  within  90  days  some  person 
or  persons  notify  EPA  that  they  will 
submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FIFRA  or  FFDCA. 

XI.  How  do  the  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

A.  Is  this  a  Significant  Regulatory 
Action  Addressing  Health  and  Safety 
Risks  to  Children? 

No.  Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
this  action  is  not  a  “significant 
regulatory  action.”  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 


general,  are  not  “significant”  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
because,  among  other  things,  this  action 
is  not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Nonetheless, 
environmental  health  and  safety  risks  to 
children  are  considered  by  the  Agency 
when  determining  appropriate 
tolerances.  Under  FQPA,  EPA  is 
required  to  apply  an  additional  10-fold 
safety  factor  to  risk  assessments  in  order 
to  ensure  the  protection  of  infants  and 
children  unless  reliable  data  supports  a 
different  safety  factor. 

R.  Does  this  Action  Contain  Any 
Reporting  or  Recordkeeping 
Requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  this  Action  Involve  Any 
“Unfunded  Mandates”? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
“unfunded  mandates”  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  With 
States  and  Indian  Tribal  Governments 
Prior  to  Taking  the  Action  in  this 
Proposal? 

No.  Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  comphance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA’s  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 


governments  “to  provide  meaningful 
and  timely  input  in  tbe  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates.” 

Today’s  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incmred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA’s  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natme 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  cuid 
other  representatives  of  Indian  tribal 
governments  “to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities.” 

Today’s  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
,  govermnents.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Does  this  Action  Involve  any 
Environmental  Justice  Issues? 

No.  This  proposed  rule  does  not 
involve  special  considerations  of 
environmental-justice  related  issues 
pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 
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F.  Does  this  Action  Have  a  Potentially 
Significant  Impact  on  a  Substantial 
Number  of  Small  Entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
tolerance  actions  in  this  document,  are 
not  likely  to  result  in  a  significant 
adverse  economic  impact  on  a 
substantial  nmnber  of  small  entities. 

The  factual  basis  for  the  Agency’s 
determination,  along  with  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  appears  at  63  FR 
55565,  October  16,  1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

G.  Does  this  Action  Involve  Technical 
Standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  Section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  ih  its 
regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanation 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  EPA  invites  public 
comment  on  this  conclusion. 

H.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Action? 

These  revocations  will  not  become 
final  if  comments  are  received  which 
demonstrate  the  need  to  maintain  the 
tolerance  to  cover  residues  in  or  on 
imported  commodities.  However,  data 
must  be  submitted  that  support  the 
continued  tolerance.  The  U.S.  EPA  is 
developing  guidance  concerning  data 
requirements  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  persons. 

I.  Is  this  Action  Subject  to  Review  Under 
the  Congressional  Review  Act? 

No.  This  action  is  not  a  final  rule. 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 


1996  (Title  II  of  Public  Law  104-121, 
110  Stat.  847),  only  final  rules  must  be 
submitted  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Feder^  Register. 

List  of  Subjects  in  40  CFR  Part  180 
Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  18, 1999. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321q,  346a  and  371. 


§180.121  [Amended] 

b.  In  §  180.121,  Parathion  or  its 
methyl  homolog;  tolerances  for  residues, 
by  removing  from  the  table  in  paragraph 
(a)  the  entries  for  boysenberries  and 
youngberries. 

§180.153  [Amended] 

c.  In  §  180.153  Diazinon;  tolerances 
for  residues,  by  removing  from  the  table 
in  paragraph  (a),  the  entries  for  beans, 
forage;  beans,  hay;  beans,  guar,  forage; 
birdsfoot  trefoil;  birdsfoot  trefoil,  hay; 
boysenberries;  dewberries;  grass  (NMT 
40  ppm  shall  remain  24  hours  after 
appli);  grass,  hay;  olives;  peanuts; 
peanuts,  forage;  peanuts,  hay;  pecans; 
pineapples;  soybeems;  soybeans,  forage; 
and  sugarcane. 

§180.169  [Amended] 

d.  In  §  180.169  Carbaryl,  tolerances 
for  residues,  by  removing  from  the  table 
in  paragraph  (^,  the  entry  for  maple 
sap;  and  by  removing  ft'om  paragraph 
(e),  the  entry  for  avocados. 

§180.183  [Amended] 

e.  In  §  180.183,  O.O-Diethyl  S-[2- 

( ethylthiojethyl]  phosphorodithioate, 
tolerances  for  residues,  by  removing 
from  the  table  in  paragraph  (a)  the  entry 
for  pineapples,  foliage. 

§180.262  [Amended] 

f.  In  §  180.262,  Ethoprop,  tolerances 
for  residues,  by  removing  from  the  the 


table  in  paragraph  (a)  the  entries  for 
beans,  lima,  forage;  beans,  snap,  forage; 
pineapples,  fodder;  pineapples,  forage; 
sugarcane,  fodder;  sugarcane,  forage. 

[FR  Doc.  99-13057  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  990514134-9134-01;  I.D. 
042399C] 

RIN  0648-AM60 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic 
States;  Control  Date  for  the 
Commercial  Gillnet  Fishery  for  Atlantic 
Group  King  Mackerel  North  of  Cape 
Lookout,  North  Carolina 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  consideration  of  a  control 
date. 

SUMMARY:  This  notice  announces  that 
the  South  Atlantic  Fishery  Management 
Council  (Coimcil)  is  considering 
whether  there  is  a  need  to  impose 
additional  management  measures 
limiting  entry  into  the  commercial 
gillnet  fishery  for  Atlantic  group  king 
mackerel  north  of  Cape  Lookout,  North 
Carolina,  and  if  there  is  a  need,  what 
management  measures  should  be 
imposed.  If  the  Council  determines  that 
there  is  a  need  to  impose  additional 
management  measures,  it  may  initiate  a 
rulemaking  to  do  so.  Possible  measures 
include  the  establishment  of  a  limited 
entry  program  to  control  participation  or 
effort  in  this  fishery.  If  a  limited  entry 
program  is  established,  the  Council  is 
considering  May  24, 1999,  as  a  possible 
control  date.  Consideration  of  a  control 
date  is  intended  to  discourage  new  entry 
into  the  fishery  based  on  economic 
speculation  dming  the  Council’s 
deliberation  on  the  issues. 

DATES:  Comments  must  be  submitted  by 
June  23, 1999. 

ADDRESSES:  Comments  should  be 
directed  to  the  South  Atlantic  Fishery 
Management  Council,  One  Southpork 
Circle,  Suite  306,  Charleston,  South 
Carolina  29407-4699;  Telephone:  843- 
571-4366;  Fax:  843-769-4520. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter  or  Mark  Godcharles, 
727-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 

commercial  fishery  for  Atlantic  group 
king  mackerel  in  the  South  Atlantic 
exclusive  economic  zone  (EEZ)  is 
managed  jointly  by  the  Gulf  of  Mexico 
and  South  Atlantic  Councils  under  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic. 

A  moratorium  on  issuing  new 
commercial  permits  for  king  mackerel 
fisheries  in  the  Gulf  or  Atlantic  EEZ  has 
been  in  effect  since  March  4, 1998,  and 
will  remain  in  effect  through  October 
15,  2000  (63  FR  10561;  March  4, 1998). 
Currently,  about  280,  50,  and  20  king 
mackerel  federal  permits  are  issued  to 
vessels  that  homeport  in  North  Carolina, 
South  Carolina,  and  Virginia, 
respectively. 

A  gillnet  (sinknet)  fishery  for  Atlantic 
group  king  mackerel  is  conducted 
seasonally  north  of  Cape  Lookout,  North 
Carolina,  and  it  is  the  intent  of  the 
Council  to  allow  for  the  continuation  of 
this  fishery.  However,  the  Council  has 
concerns  that  there  may  be  considerable 
effort  shifted  to  the  Atlantic  group  king 
mackerel  fishery  in  the  North  Carolina 
area  in  the  future.  Additionally,  this 
fishing  effort  has  been  taking  a  larger 
proportion  of  the  total  quota.  This 
impinges  on  the  historical  catch  of  the 
hook-and-line  fishers,  who  represent  the 
more  common  fishing  effort.  The 
Council  is  also  concerned  about  the 
potential  for  expanded  entry  into  this 
fishery  when  the  permit  moratorium 
expires. 

At  its  June  1998  meeting,  the  Council 
voted  unanimously  to  establish  a 
control  date  for  the  commercial  gillnet 
fishery  for  Atlantic  group  king  mackerel 
north  of  Cape  Lookout,  North  Carolina. 
This  notice  informs  the  industry  that  the 
Council  is  considering  futme  action  to 
control  the  number  of  participants  in 
this  fishery.  Anyone  entering  the  fishery 
after  the  control  date  would  not  be 
assured  of  futiue  access  should  a 
management  regime  that  limits  the 
number  of  participants  in  the  fishery  be 
prepared  and  implemented.  The 
Council  requested  that  the  control  date 
be  published  in  the  Federal  Register  to 
provide  timely  notice  to  the  industry. 
Implementation  of  any  such  program 
that  limits  participation  or  effort  in  the 
fishery  would  require  preparation  of  an 
amendment  to  the  respective  fishery 
management  plan  and  publication  of  a 
notice  of  availability  and  proposed  rule 
with  pertinent  public  comment  periods. 

If  management  measures  to  limit 
participation  or  effort  in  the  fishery  are 
determined  to  be  necessary,  the  Council 


is  considering  May  24, 1999,  as  the 
control  date.  After  that  date,  anyone 
entering  the  commercial  gillnet  fishery 
for  Atlantic  group  king  mackerel  fishery 
north  of  Cape  Lookout,  North  Carolina, 
may  not  be  assured  of  future 
participation  in  the  fishery  if  a 
management  regime  is  developed  and 
implemented  that  limits  the  number  of 
fishery  participants. 

Consideration  of  a  control  date  does 
not  commit  the  Council  or  NMFS  to  any 
particular  management  regime  or 
criteria  for  entry  into  this  fishery. 
Fishermen  are  not  guaranteed  future 
participation  in  the  fishery  regardless  of 
their  entry  date  or  intensity  of 
participation  in  the  fishery  before  or 
after  the  control  date  under 
consideration.  The  Council 
subsequently  may  choose  a  different 
control  date  or  it  may  choose  a 
management  regime  that  does  not  make 
use  of  such  a  date.  The  Council  may 
choose  to  give  variably  weighted 
consideration  to  fishermen  active  in  the 
fishery  before  and  after  the  control  date. 
Other  qualifying  criteria,  such  as 
documentation  of  landings  and  sales, 
may  be  applied  for  entry  in  the  fishery. 
The  Council  also  may  choose  to  take  no 
further  action  to  control  entry  or  access 
to  the  fishery,  in  which  case  the  control 
date  may  be  rescinded.  This  notice  has 
been  determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  18,  1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  99-13085  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  622  and  640 

[Docket  No.  990506122-9122-01;  I.D. 
020899A] 

RIN  064&-AL42 

Fisheries  of  the  Caribbean,  Guif  of 
Mexico,  and  South  Atlantic;  Fishery 
Management  Plans  of  the  South 
Atlantic  Region  (FMPs);  Addition  to 
Framework  Provisions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  that  portion  of  the 


Comprehensive  Amendment  Addressing 
Sustainable  Fisheries  Act  Definitions 
and  other  Required  Provisions  in 
Fishery  Management  Plans  of  the  South 
Atlantic  Region  (Comprehensive 
Amendment)  that  would  modify  the 
framework  procedures  in  FMPs  to  allow 
addition  of  biomass  levels  and  age- 
structmed  analyses.  The  intended  effect 
is  to  provide  a  more  timely  mechanism 
for  incorporating  biomass  levels  and 
age-structured  analyses  into  those  FMPs 
when  such  information  becomes 
available. 

DATES:  Written  comments  must  be 
received  on  or  before  July  8, 1999. 
ADDRESSES:  Comments  on  this  proposed 
rule  or  on  the  Regulatory  Impact  Review 
(RIR)  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702. 

Requests  for  copies  of  the 
Comprehensive  Amendment,  which 
includes  an  environmental  assessment, 
an  RIR,  and  a  social  impact  assessment/ 
fishery  impact  statement  should  be  sent 
to  the  South  Atlantic  Fishery 
Management  Council,  Southpark 
Building,  One  Southpark  Circle,  Suite 
306,  Charleston,  SC  29407-4699;  Phone; 
843-571-4366;  Fax;  843-769-4520; 
Electronic  mail;  safmc@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Branstetter,  727-570-5305. 

SUPPLEMENTARY  INFORMATION:  The 

Comprehensive  Amendment  addresses 
fisheries  under  the  FMPs.  The  FMPs 
were  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
except  for  the  coastal  migratory  pelagics 
and  spiny  lobster  fishery  management 
plans  that  were  prepared  jointly  by  the 
South  Atlantic  and  Gulf  of  Mexico 
Fishery  Management  Councils.  All  of 
these  FMPs,  except  spiny  lobster,  are 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  cmd  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622.  The  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
Atlantic  is  implemented  by  regulations 
at  50  CFR  part  640. 

Section  303  of  the  Magnuson-Stevens 
Act  requires  that  the  Regional  Fishery 
Management  Councils  amend  their 
FMPs  to  assess  more  quantitatively  the 
condition  of  the  various  managed  stocks 
and  to  rebuild  stocks  to  achieve 
maximum  sustainable  yield  (MSY). 
Ultimately,  this  requires  detailed 
estimates  concerning  the  biomass  of  the 
stock  and  age-structured  analyses  to 
generate  the  various  biomass-based 
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parameters,  e.g.,  MSY,  minimum  stock 
size  threshold.  The  Council’s 
Comprehensive  Amendment  indicates 
that  for  all  the  species  under  the 
Council’s  jurisdiction,  information 
sufficient  to  generate  these  estimates 
was  available  for  only  one  species,  black 
sea  bass.  Until  better  data  become 
available,  the  Council  proposes  that  all 
other  species  be  managed  using  a  proxy 
based  on  spawning  potential  ratio  to 
represent  these  biomass  levels. 

As  better  data  become  available  for 
each  of  the  managed  species,  true 
biomass-based  estimates  of  the  stock 
will  need  to  be  substituted  for  the 
current  proxy  values.  The  Council 
wants  to  ensure  that  there  is  a  timely 
mechanism  for  adding  biomass  levels 
and  age-structured  ancdyses  to  FMPs  as 
soon  as  possible.  These  proposed 
regulations  reflect  the  Comprehensive 
Amendment’s  modification  of  the 
existing  framework  procedures  in  the 
Council’s  FMPs  to  allow  biomass  levels 
and  age-structured  analyses  to  be 
incorporated,  as  soon  as  they  are 
available,  through  the  framework 
process.  Although  the  FMPs’  framework 
procedures  refer  to  rulemaking,  NMFS 
does  not  intend  to  specify  biomass 
levels  and  age-structmred  analyses  in 
codified  text.  However,  NMFS  would 
publish  notice  of  the  proposed  changes 
in  the  Federal  Register  and  would 
solicit  public  comment  in  accordance 
with  the  FMP  framework  procedure. 
This  would  allow  more  timely 
implementation  while  ensuring  the 
opportunity  for  adequate  review  and 
public  comment. 

Availability  of  the  Comprehensive 
Amendment 

Additional  backgroimd  and  rationale 
for  the  measures  discussed  here  are 
contained  in  the  Comprehensive 
Amendment,  the  availability  of  which 
was  announced  in  the  Federal  Register 
(64  FR  8052,  February  18, 1999). 
Written  comments  on  the 
Comprehensive  Amendment  must  have 
been  received  by  April  19, 1999.  All 
conunents  received  on  the 
Comprehensive  Amendment  or  on  this 
proposed  rule  dming  their  respective 
comment  periods  will  be  addressed  in 
the  preamble  to  the  final  rule. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  Comprehensive 
Amendment  that  this  rule  would 
implement  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 


comment  period  on  the  Comprehensive 
Amendment,  as  well  as  the 
administrative  record. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
pmposes  of  E.O.  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantied 
number  of  small  entities  as  follows: 

The  Council  prepared  an  RIR  to  assess  the 
economic  effects  of  the  proposed 
Comprehensive  Amendment.  The  RIR 
indicates  that  the  amendment  is  not  expected 
to  result  in  changes  in  net  national  benefits 
because  the  amendment  does  not  propose 
any  regulatory  changes,  except  an  adjustment 
to  the  existing  ft'amework  procedure  in 
Council  FMPs.  The  adjustment  to  the 
ft-amework  procedure  would  add  biomass 
levels  and  age-structured  analyses  to  the  list 
of  actions  that  could  be  implemented  via  the 
framework.  With  this  ft'amework  adjustment, 
biomass  levels  and  age-structured  analyses 
could  be  added  to  the  respective  FMPs  In  a 
timely  manner  when  the  information 
becomes  available.  The  future  addition  of 
these  two  elements  to  FMPs  through  the 
framework  would  not  require  any  change  to 
the  regulations.  Based  on  the  findings  of  the 
RIR,  the  Council  and  NMFS  determined  that 
the  Comprehensive  Amendment  will  not 
result  in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  of  this  certification, 
preparation  of  an  initial  regulatory 
flexibility  analysis  is  not  required  and 
none  was  prepared. 

List  of  Subjects 

50  CFR  Part  640 

Fisheries,  Fishing,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  May  18, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  622  and  640  are 
proposed  to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §  622.48,  the  introductory  text 
and  paragraphs  (c),  (f),  (g),  and  (h)  are 
revised  to  read  as  follows: 

§  622.48  Adjustment  of  management 
measures. 

In  accordance  with  the  framework 
procedures  of  the  applicable  FMPs,  the 
RD  may  establish  or  modify  the 
following  items: 

***** 

(c)  Coastal  migratory  pelagic  fish.  For 
cobia  or  for  a  migratory  group  of  king  or 
Spanish  mackerel:  Biomass  levels,  age- 
structured  analyses,  MSY,  overfishing 
level,  TAG,  quota  (including  a  quota  of 
zero),  hag  limit  (including  a  bag  limit  of 
zero),  minimum  size  limit,  vessel  trip 
limits,  closed  seasons  or  areas,  gear 
restrictions  (ranging  from  regulation  to 
complete  prohibition),  reallocation  of 
the  commercial/recreational  allocation 
of  Atlantic  group  Spanish  mackerel,  and 
permit  requirements. 
***** 

(f)  South  Atlantic  snapper-grouper 
and  wreckfish.  For  species  or  species 
groups:  Biomass  levels,  age-structmed 
analyses,  target  dates  for  rebuilding 
overfished  species,  MSY,  ABC,  TAC, 
quotas,  trip  limits,  bag  limits,  minimum 
sizes,  gear  restrictions  (ranging  from 
regulation  to  complete  prohibition),  emd 
seasonal  or  area  closures. 

(g)  South  Atlantic  golden  crab. 
Biomass  levels,  age-structured  analyses, 
MSY,  ABC,  TAC,  quotas  (including 
quotas  equal  to  zero),  trip  limits, 
minimiun  sizes,  gear  regulations  and 
restrictions,  permit  requirements, 
seasonal  or  area  closures,  time  fi-ame  for 
recovery  of  golden  crab  if  overfished, 
fishing  year  (adjustment  not  to  exceed  2 
months),  observer  requirements,  and 
authority  for  the  RD  to  close  the  fishery 
when  a  quota  is  reached  or  is  projected 
to  be  reached. 

(h)  South  Atlantic  shrimp.  Biomass 
levels,  age-structured  anedyses,  certified 
BRDs  and  BRD  specifications. 


PART  640— SPINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

3.  The  authority  citation  for  part  640 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  A  new  §  640.25  is  added  to  subpart 
B  to  read  as  follows: 

§640.25  Adjustment  of  management 
measures. 

In  accordance  with  the  framework 
procedure  of  the  Fishery  Management 
Plan  for  the  Spiny  Lobster  Fishery  of  the 
Gulf  of  Mexico  and  South  Atlantic,  the 
RD  may  establish  or  modify  the 
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following  items;  Biomass  levels,  age- 
structured  analyses,  limits  on  the 
number  of  traps  fished  by  each  vessel, 
construction  characteristics  of  traps, 
specification  of  gear  and  vessel 
identification  requirements, 
specification  of  allowable  or  prohibited 
gear  in  a  directed  fishery,  specification 
of  bycatch  levels  in  non-directed 
fisheries,  changes  to  soak  or  removal 
periods  and  requirements  for  traps, 
recreational  bag  and  possession  limits, 
changes  in  fishing  seasons,  limitations 
on  use,  possession,  and  handling  of 
undersized  lobsters,  and  changes  in 
minimum  size. 

(FR  Doc.  99-13084  Filed  5-21-99;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Title  II  Programmatic  Monetization 
Guideiines  for  Fiscai  Year  2000 

Pursuant  to  the  Agricultural  trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480),  notice 
is  hereby  given  that  the  following 
guidelines  are  available  to  interested 
parties  for  the  required  thirty  (30)  day 
comment  period. 

Programmatic  Guideline  Being 
Applied  by  the  Bureau  for  Humanitarian 
Response,  Office  of  Food  for  peace 
(Bffll/FFP)  in  Review  of  Fiscal  Year 
(FY)  2000  Public  Law  (Pub.  L.)  480  Title 
II  Commodity  Monetization  Activities: 

Background:  The  following 
programmatic  principles  concerning  the 
monetization  of  agricultural 
commodities  being  made  available  to 
eligible  organizations  under  the  PL  480 
Title  II  Program  were  enunciated  by  the 
Deputy  Assistcmt  Administrator  of 
USAID’s  Bmeau  of  Humanitarian 
Response  (BHR)  Leonard  Rogers  to  the 
Food  Aid  Consultative  Group  (FACG)  at 
its  Semi-Annual  Consultation  in 
Washington,  DC  on  March  25, 1999. 
They  reflect  discussions  by  USAID/ 
BHR,  USDA,  FACG  members. 
Congressional  staff  and  those  of  the  U.S. 
food  export  and  processing  industries 
between  December  1998  and  March 
1999.  These  guidelines  will  be  used  in 
a  pilot  program  over  approximately  the 
next  two  years  in  conjunction  with 
BHR/FFP’s  Modernization  Field 
manual.  Pub.  L.  480  Title  II  Programs, 
and  the  Development  Activity  Proposal 
(DAP)  and  Previously  Approved 
Activity  (PAA)  Guidelines  released  on 
October  16  and  December  8,  1998. 
respectively,  in  review  of  cooperating 
sponsor  monetization  activities 
proposed  in  Title  Il-assisted 
development  interventions: 

1.  In  general.  Title  II  Monetization 
activities  will  not  be  undertaken  where 
they  would  disrupt  commercial  markets 


for  U.S. — produced  agricultural 
commodities; 

2.  Proposals  advocating  the 
monetization  of  value-added  (i.e. 
processed,  fortified,  bagged,  or  refined) 
Title  II  commodities  and  sales  designed 
and  executed  in  consultation  with  the 
U.S.  food  export  and  processing  trade 
will  receive  priority: 

3.  BHR/FFP  will  give  priority  to 
monetization  in  the  recipient  country; 

4.  Priority  will  also  be  given  to 
monetizations  supporting  or 
complementing  the  direct  distribution 
of  value-added  Title  II  commodities 
and/or  resulting  in  benefits  directly 
linked  to  the  reduction  of  hunger; 

5.  Development  interventions  entirely 
based  on  the  monetization  of  Title  II 
commodities  will  also  continue  to  be 
considered  by  BHR/FFP  so  long  as  their 
benefits  can  be  directly  linked  to 
reduction  of  food  insecurity  and  where 
the  U.S.  food  itself  has  a  clear  benefit  to 
hungry  people. 

6.  If  there  are  compelling  reasons  that 
preclude  in-country  monetization, 
consideration  will  be  given  to 
monetization  in  an  adjacent  (i.e.  a 
closely  neighboring)  country  following 
consultations  with  U.S.  commercial 
interests  in  all  instances.  Regional 
monetization  beyond  adjacent  countries 
will  be  considered  only  on  an  exception 
basis  and  only  after  full  consultations. 

In  an  effort  to  determine  whether 
these  guidelines  should  be  permanently 
used  in  allocating  Pub.  L.  Title  II 
resources  for  monetization  activities  by 
eligible  organizations,  they  will  be 
assessed  by  USAID/BHR/FFP  together 
with  the  Food  Aid  Consultative  Group, 
Congressional  oversight  committees,  the 
Department  of  Agricultme, 
representatives  of  the  U.S.  food  export 
and  processing  trade,  and  others 
concerned. 

Individuals  who  have  questions  or 
comments  on  these  guideiines  should 
contact  David  R.  Nelson  at  (202)  712- 
1828,  Office  of  Food  for  Peace,  Agency 
for  International  Development,  RRB 
7.06-120, 1300  Pennsylvania  Avenue, 
Washington,  DC  20523-0809. 

The  thirty  day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 


Dated:  May  14, 1999. 

William  T.  Oliver, 

Director,  Office  of  Food  for  Peace  Bureau 
for  Humanitarian  Response. 

[FR  Doc.  99-12807  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  99-030N] 

Codex  Alimentarius  Commission: 
Sessions  of  the  Executive  Committee 
and  the  Codex  Alimentarius 
Commission  (Codex) 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comment. 

SUMMARY:  The  Office  of  Under  Secretary 
for  Food  Safety  United  States 
Department  of  Agricultme  (USDA),  is 
sponsoring  a  public  meeting  on  June  2, 
1999.  The  purpose  of  this  meeting  is  to 
provide  information  and  receive  public 
comments  on  agenda  items  to  be 
discussed  at  the  Forty-sixth  Session  of 
the  Executive  Committee  of  the  Codex 
Alimentarius  Commission  and  the 
Twenty-third  Session  of  the  Codex 
Alimentarius  Commission,  which  will 
be  held  in  Rome,  Italy,  from  June  24-25, 
1999,  and  Jime  28-July  3, 1999, 
respectively. 

DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  June  2, 1999,  from  9  AM 
to  12:30  PM. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  107A,  Jamie  L.  Whitten 
Building,  12th  Street  and  Jefferson 
Drive,  SW,  Washington,  DC.  Send  an 
original  and  two  copies  of  comments  to: 
FSIS  Docket  Clerk,  Docket  #99-030N, 
U.S.  Depcirtment  of  Agriculture,  Food 
Safety  and  Inspection  Service,  Room 
102,  Cotton  Annex,  300  12th  Street,  SW, 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Docket  Clerk’s  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Ph.D.,  U.S. 
Manager  for  Codex  Alimentarius,  Room 
4861,  South  Building,  U.S.  Department 
of  Agriculture,  14th  and  Independence 
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Avenue  SW,  Washington,  DC  20250; 
Telephone  (202)  205-7760. 

SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
principal  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world’s  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

Codex  meets  biennially.  The  Executive 
Committee  serves  as  the  executive  body 
of  Codex  between  meetings. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  items  will  be  discussed 
during  the  public  meeting  on  Jime  2, 
1999. 

1.  Election  of  Officers  of  the 
Commission  and  Appointment  of 
Regional  Coordinators. 

2.  Reports  on  the  Forty-fifth  and 
Forty-sixth  Sessions  of  the  Executive 
Committee.  (These  include  proposals  to 
the  Commission  regarding  the  general 
orientation  and  program  of  work  of  the 
Commission.) 

3.  Report  of  the  financial  situation  of 
the  Joint  FAO/WHO 

Food  Standards  Programme  for  1998/ 
99  and  2000/01. 

4.  Consideration  of  the  Draft  Medium- 
term  Plan  for  1998  to  2002.  (This  plan 
identifies  work  to  be  conducted  by  the 
Commission  by  program  area  and 
describes  the  medium-term  objectives  of 
that  work.) 

5.  Consumers’  involvement  in  the 
work  of  the  Commission. 

6.  Principles  of  Risk  Analysis. 

7.  Consideration  of  Amendments  to 
the  Procedure  Manual  of  the  Codex 
Alimentarius  Commission.  (These  are 
matters  that  pertain  to  the  operations  of 
the  Commission.) 

8.  Consideration  of  Draft  Standards 
and  Related  Texts.  (These  are  items 
being  considered  at  Step  5  or  Step  8  of 
the  Codex  Procedure  for  the  elaboration 
of  Codex  Standards  and  Related  Texts.) 

9.  Consideration  of  Proposals  to 
Elaborate  New  Standards  and/or  Related 
Texts. 

10.  Matters  Arising  from  Reports  of 
Codex  Committees. 

11.  Designation  of  Host  Governments 
for  Codex  Committees. 


Public  Meeting 

The  public  meeting  is  scheduled  for 
June  2, 1999,  in  Room  107A,  Jamie  L. 
Whitten  Building,  12th  Street  emd 
Jefferson  Drive,  SW,  Washington,  DC. 
Attendees  will  hear  brief  descriptions  of 
the  issues  and  proposed  U.S.  positions, 
and  will  have  the  opportunity  to  pose 
questions  and  offer  comments. 
Comments  also  may  be  sent  to  the  FSIS 
Docket  Room  (see  ADDRESSES).  Please 
state  that  yom  comments  relate  to 
Codex  activities  and  specify  which 
issues  yoiur  comments  address. 

Done  at  Washington,  DC  on  May  17, 1999. 
F.  Edward  Scarbrough, 

U.S.  Manager  for  Codex. 

[FR  Doc.  99-12881  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Seek  Approval  To 
Conduct  an  information  Collection 

agency:  National  Agricultural  Statistics 
Service,  USD  A. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the  * 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (0MB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  intent  of  the  National 
Agricultural  Statistics  Service  (NASS)  to 
request  approval  for  a  new  information 
collection,  the  Fruit  and  Vegetable 
Agricultural  Practices  Survey. 

DATES:  Comments  on  this  notice  must  be 
received  by  July  28, 1999,  to  be  assured 
of  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117,  South  Building, 
Washington,  DC  20250-2000,  (202)  720- 
4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Fruit  and  Vegetable  Agricultural 
Practices  Survey. 

Type  of  Request:  Intent  to  Seek 
Approval  to  Conduct  a  new  Information 
Collection. 

Abstract:  The  Fruit  and  Vegetable 
Agricultural  Practices  Survey  will  be 
conducted  in  14  states.  States  included 
in  the  survey  are  Arizona,  California, 
Florida,  Georgia,  Michigan,  New  Jersey, 
New  York,  North  Carolina,  Oregon, 
Pennsylvania,  South  Carolina,  Texas, 


Washington,  and  Wisconsin.  This 
smvey  is  in  compliance  with  President 
Clinton’s  October  1997  directive 
entitled  “Initiative  to  Ensure  the  Safety 
of  Imported  and  Domestic  Fruits  and 
Vegetables.’’  The  purpose  of  the  survey 
is  to  analyze  data  on  agricultmal 
practices  related  to  microbial  food 
safety.  Data  on  sources  of  microbial 
contamination  on  produce,  including 
water;  manure;  worker,  field  and  facility 
sanitation;  and  crop  identification 
systems  will  be  collected. 

NASS  conducted  a  pilot  Agricultural 
Practices  Survey  in  California  and  New 
York  during  the  spring  of  1999.  The 
purpose  of  the  pilot  was  to  test  siurvey 
procedures  and  questionnaire  design 
and  to  analyze  siu^ey  results  in 
preparation  for  the  14-state  simvey. 

NASS  will  summeirize  the  14-state 
survey  data  and  publish  estimates  of 
frequency  of  operations  carrying  out 
basic  agricultural  practices. 

Summarized  data  will  be  made  available 
to  the  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USD A).  FDA  will  use  the 
data  to  analyze  current  agricultural 
practices  and  to  develop  a  baseline  to 
evaluate  changes  in  agricultural 
practices.  USD  A  will  use  the  data  to 
develop  educational  outreach  materials 
for  growers  and  packers.  These  data  will 
be  collected  under  the  authority  of  7 
U.S.C.  2204(a).  Individually  identifiable 
data  collected  under  this  authority  are 
governed  by  Section  1770  of  the  Food 
Security  Act  of  1985,  7  U.S.C.  2276, 
which  requires  USD  A  to  afford  strict 
confidentiality  to  non-aggregated  data 
provided  by  respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  60  minutes  per 
response. 

Respondents:  Fruit  and  vegetable 
growers  and  fruit  and  vegetable 
packinghouses. 

Estimated  Number  of  Respondents: 
13,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on;  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
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methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or- 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SW,  Room 
4162,  South  Building,  Washington,  DC 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  May  12, 1999. 
Rich  Allen, 

Associate  Administrator,  National 
Agricultural  Statistics  Service. 

[FR  Doc.  99-12972  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  intent  to  Extend  and  Revise 
a  Currentiy  Approved  Information 
Collection 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service’s 
(NASS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
Floriculture  and  Nursery  Surveys. 

DATES:  Comments  on  this  notice  must  be 
received  July  28, 1999  to  be  assured  of 
consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 

Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Depculment  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117  South  Building, 
Washington,  DC  20250-2000,  (202)  720- 
4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Floriculture  and  Nursery 
Surveys. 

OMB  Number:  0535-0093. 

Expiration  Date  of  Approval: 
December  31, 1999. 


Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Floricultmre  and 
Nursery  Surveys  obtain  basic 
agricultural  statistics  on  production  and 
value  of  floriculture  and  nursery 
products.  These  statistics  are  used  by 
the  U.S.  Department  of  Agriculture  to 
help  administer  programs  and  by 
growers  and  marketers  in  making 
production  and  marketing  decisions. 
These  data  are  collected  under  the 
authority  of  7  U.S.C.  2204(a). 

Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Secmity  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
no-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
binden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Farms  and  businesses. 

Estimated  Number  of  Respondents: 
19,450. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,700  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Ccunbrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  bmrden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Cambrell,  Agency  OMB  Clearance 
Officer,  US  Department  of  Agriculture, 
1400  Independence  Avenue  SW,  Room 
4162  South  Building,  Washington  DC 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 


comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington  DC,  April  29,  1999. 
Rich  Allen, 

Associate  Administrator,  National 
Agricultural  Statistics  Service. 

[FR  Doc.  99-12973  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  3410-20-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 

Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
Basic  Demographic  Items. 

Form  Numbeifs):  CPS-263,  -264, 
-1428,  -1433. 

Agency  Approval  Number:  0607- 
0049. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  15,168  hours. 

Number  of  Respondents:  48,000/ 
month. 

Avg  Hours  Per  Response:  1.58 
minutes. 

Needs  and  Uses:  The  Current 
Population  Survey  (CPS)  is  a  monthly 
survey  conducted  in  approximately 
48,000  households  throughout  the 
United  States.  The  Bureau  of  the  Census 
and  the  Bureau  of  Labor  Statistics  (BLS) 
jointly  sponsor  the  survey.  Data  on 
demographic  and  labor  force 
characteristics  are  collected  from  a 
sample  of  households  which  represent 
the  U.S.  population.  Households  remain 
in  the  sample  for  16  months  and  are 
interviewed  8  times  over  that  period. 

The  basic  CPS  monthly  questionnaire  is 
periodically  supplemented  with 
additional  questions  which  address 
specific  needs  and  are  separately 
submitted  for  clearance.  The  Bureau  of 
the  Census  sponsors  the  demographic 
questions  and  uses  the  data  along  with 
the  BLS  as  demographic  descriptors  for 
the  various  supplements  and  the  basic 
labor  force  data.  The  BLS  sponsors,  and 
will  request  separate  clearance  for,  the 
labor  force  questions  contained  in  the 
CPS.  BLS  uses  this  data  in  their  monthly 
calculations  of  employment  and 
unemployment. 

This  request  is  for  clearance  of  basic 
demographic  items  such  as  age,  marital 
status,  gender.  Armed  Forces  status, 
education,  race,  origin,  family  income, 
and  country  of  birth.  These  basic 
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demographic  questions  are  asked  of 
household  members  in  the  first 
interview  and  are  updated  during 
subsequent  interviews.  The 
demographic  items  provide  the  basic 
demographic  descriptions  for  the  survey 
population. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent’s  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC,  Section 
182  and  Title  29  USC,  Sections  1-9. 

OMB  Desk  Officer:  Linda  Hutton, 

(202)  395-7858. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Linda  Hutton,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  18, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  99-12992  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Firearms  Convention,  Proposed 
Coilection 

action:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  23, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov) . 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  Department  of  Commerce, 
Room  6881, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION 

l.  Abstract 

The  OAS  Model  Regulations  and  the 
Firearms  Convention  require  the 
government  of  importing  States  to  issue 
an  Import  Certificate  to  the  importer  of 
firearms  and  the  government  of 
exporting  States  to  issue  licenses  for  the 
firearms. 

This  rule  imposes  two  information 
collection  requirements.  The  first 
requirement  is  the  import  certificate  as 
support  documentation  for  exports 
destined  to  Convention  Signatories.  The 
second  requirement  is  the  imposition  of 
a  licensing  requirement  for  Firearms 
Convention  items  destined  to  Canada,  a 
Convention  Signatory.  Previously,  such 
items  were  exported  to  Canada  without 
a  license. 

n.  Method  of  Collection 

Written  notification  and 
recordkeeping-. 

m.  Data 

OMB  Number:  0694-0114. 

Form  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
833. 

Estimated  Time  Per  Response:  5  to  90 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  176  hours. 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accmacy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 


technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  18, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Chief  Information  Officer. 

[FR  Doc.  99-13009  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  24-99] 

Foreign-Trade  Zone  76 — Bridgeport, 

CT;  Application  for  Subzone  Davidoff 
of  Geneva  (CT),  Inc.  (Cigars,  Tobacco 
Products  and  Accessories)  Stamford, 
CT 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Bridgeport, 
Connecticut,  grantee  of  FTZ  76, 
requesting  special-purpose  subzone 
status  for  the  cigar,  tobacco  products 
and  accessories  distribution  facility  of 
Davidoff  of  Geneva  (CT),  Inc.  (Davidoff), 
located  in  Stamford,  Connecticut.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  BocU-d 
(15  CFR  part  400).  It  was  formally  filed 
on  May  12, 1999. 

The  Davidoff  facility  (80,000  sq.  ft.  on 
10  acres),  is  located  at  650  West 
Avenue,  Stamford,  Connecticut.  The 
facility  (20  employees)  is  used  for 
storage,  inspection,  packaging  and 
distribution  of  cigars,  tobacco  and  a 
variety  of  related  accessories  and  gift 
items  (e.g.,  humidors,  wallets,  sports 
bags  made  of  leather  and  other 
materials,  kitchenware,  handkerchiefs, 
neckties,  cutlery,  stationery  and  other 
paper  products,  magnets,  ball  point 
pens,  pocket  lighters,  and  smoking 
pipes).  A  substantial  portion  of  the 
proposed  FTZ  activity  would  involve 
inserting  the  cigars  into  aluminum  tubes 
(HTSUS  7616.99.5090)  and  into 
paperboard  (4819.20.0040)  and  wooden 
(4420.90.2000)  boxes,  and  then  adding 
labeling  (4821.90.2000).  The  cigars, 
most  of  the  packaging  materials,  labels, 
and  gift  items  will  be  sourced  from 
abroad. 

FTZ  procedures  would  exempt 
Davidoff  from  Customs  duty  payments 
on  products  that  are  reexported.  On  its 
domestic  sales,  the  company  is  seeking 
to  apply  the  duty-free  rate  applicable  to 
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cigars  (CBI-duty  free)  to  the  foreign- 
sourced  aluminum  tubes  and  packaging 
materials  (duty  rate:  free-4.1%).  The 
company  would  also  be  able  to  defer 
duty  payments  on  other  foreign  items 
noted  above  until  the  merchandise  is 
transferred  from  the  proposed  subzone 
for  Customs  entry.  In  addition,  FTZ 
status  would  make  the  facility  eligible 
for  certain  local  tax  exemptions 
provided  under  state/local  programs. 

The  application  indicates  that  the 
savings  from  FTZ  procedures  would 
help  improve  the  facility’s 
competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  23, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  9, 1999). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  Suite  903,  213 
Court  Street,  Middletown,  CT  06457- 
3346 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  Street  &  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20230 
Dated:  May  14.  1999. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-13069  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  3S10-DS-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  22-99] 

Foreign-Trade  Zone  21 — Charleston, 
SC,  Request  for  Removal  of  Board 
Order  Restriction  Hubner 
Manufacturing  Corporation  (Industrial 
Bellows/Molded  Parts) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority  (SCSPA),  grantee  of  FTZ  21, 
requesting  authority,  on  behalf  of 
Hubner  Manufacturing  Corporation 
(HMC),  to  extend  its  authority  to 


manufacture  industrial  bellows  and 
plastic/rubber  molded  parts  imder  FTZ 
procedures,  subject  to  restriction.  It  was 
formally  filed  on  May  12, 1999. 

Board  Order  828  (61  FR  33094,  6-26- 
96)  was  granted  authority  for  the 
manufactme  of  textile/rubber  industrial 
bellows  and  plastic/rubber  molded  parts 
under  FTZ  procedures,  subject  to 
restrictions  (1)  requiring  that  privileged 
foreign  status  shall  be  elected  on  all 
foreign-origin  merchandise  admitted  to 
FTZ  21  for  the  HMC  operation;  and,  (2) 
limiting  initial  approval  to  a  period  of 
three  years  from  the  date  of  activation 
of  FTZ  procedures  (ending  August  7, 
1999)  at  the  HMC  plant,  subject  to 
extension.  SCSPA  is  now  requesting 
that  the  manufacturing  authority  for 
HMC  be  extended  on  a  permanent  basis 
by  removing  Restriction  No.  2.  Foreign- 
sourced  components  used  in  HMC’s 
manufacturing  include:  rubberized 
fabric,  trimming  bands,  articulation/ 
electronic/hydraulic  parts,  aluminum 
profiles,  treat  plate  and  kinematic 
systems,  plastic  resins,  and  rubber 
compounds  (about  40%  of  finished 
product  value). 

FTZ  procedures  exempt  HMC  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production. 
On  its  domestic  sales,  the  company  is 
able  to  defer  duty  payments  on  the 
foreign  components  noted  above  until 
the  finished  bellows  and  molded  parts 
are  processed  for  Customs  entry.  The 
request  indicates  that  the  savings  from 
FTZ  procedures  will  continue  to  help 
improve  the  facility’s  international 
competitiveness.  In  accordance  with  the 
Board’s  regulations,  a  member  of  the 
FTZ  Staff  has  been  designated  examiner 
to  investigate  the  application  and  report 
to  the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  23, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  9, 1999. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location: 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  3716, 
14th  Street  &  Pennsylvania  Avenue, 

NW,  Washington,  DC  20230-0002. 


Dated:  May  12, 1999. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-13068  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  23-99] 

Foreign-Trade  Zone  149— Freeport,  TX, 
Application  for  Subzone,  Equistar 
Chemicals,  LP  (Oil  Refinery),  Brazoria 
County,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Brazos  River  Harbor 
Navigation  District,  grantee  of  FTZ  149, 
requesting  special-purpose  subzone 
status  for  the  petrochemical  complex  of 
Equistar  Chemicals,  LP  (Equistar), 
located  in  Brazoria  County,  Texas. 
Equistar  is  a  limited  partnership  jointly 
owned  by  Lyondell  Petrochemicds, 
Millenium  Chemicals,  and  Occidental 
Petroleum.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  May  11, 
1999. 

The  petrochemical  complex  and 
connecting  pipelines  (366  acres)  are 
located  at  two  sites  in  Brazoria  County, 
Texas:  Site  1  (366  acres) — Chocolate 
Bayou”  main  petrochemical  complex, 
located  at  F.M.  2917,  some  60  miles 
southwest  of  Houston;  Site  2  (6  leased 
tanks,  1.6  million  barrel  capacity) — 
located  at  the  Intercontinental  Terminal 
Corporation  storage  facility  in  Deer 
Park.  The  complex  (250  employees) 
produces  a  variety  of  petrochemical 
feedstocks  and  fuel  products,  including 
ethylene  (1.1  billion  lb.  capacity), 
propylene  (730  million  lb.  capacity), 
benzene  (500  million  lb.  capiacity), 
butadiene  (140  million  lb.  capacity), 
toluene  (160  million  lb.  capacity), 
P3Tolysis  gas  (340  million  lb.  capacity), 
propane,  butylenes,  resin  oils, 
dicylcopentadiene,  isoprene,  and  fuel 
oils.  The  complex  also  produces  MTBE 
and  hydrogen,  but  they  will  not  be 
produced  imder  zone  procedures.  Some 
55  percent  of  the  inputs,  including  gas 
oil,  naphtha,  condensate,  and  natural 
gasoline,  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  by  admitting 
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incoming  foreign  inputs  in  non- 
privileged  foreign  status.  The  duty  rates 
on  inputs  range  from  5.250/barreI  to 
10.50/barrel.  Under  the  FTZ  Act,  certain 
merchandise  in  FTZ  status  is  exempt 
from  ad  valorem  inventory-type  taxes. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  refinery’s 
international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  {original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  23,  1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  August  9, 1999). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations; 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  500  Dallas,  Suite 
1160,  Houston,  Texas  77002. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 
Dated:  May  14, 1999. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-13067  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1037] 

Approval  of  Export  Manufacturing 
Activity  Within  Foreign-Trade  Zone  216 
Olympia,  WA;  Darigold,  Inc.  (Dairy  and 
Sugar-Containing  Products) 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u)(the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

Whereas,  the  Port  of  Olympia, 
Washington,  grantee  of  FTZ  216,  has 
requested  auAority  under  §  400.32(b)(1) 
of  the  Board’s  regulations  on  behalf  of 
Darigold,  Inc.,  to  manufacture  dairy 
products  and  sugar-containing  products 
for  export  under  zone  procedures  within 
FTZ  216  (filed  11-25-98,  FTZ  Docket 
53-98); 


Whereas,  pursuant  to  §400. 32(b)(1), 
the  Commerce  Department’s  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circumstances,  including 
situations  where  the  proposed  activity  is 
for  export  only  {§  400.32(h)(l)(ii));  and. 

Whereas,  the  FTZ  Staff  has  reviewed 
the  proposal,  taking  into  account  the 
criteria  of  §  400.31,  and  the  Executive 
Secretary  has  recommended  approval; 
and, 

Whereas,  all  foreign-status  honey 
(including  honey  products  containing 
greater  than  50%  natural  honey)  is 
subject  to  certain  requirements  of  the 
Department’s  Agreement  Suspending 
the  Antidumping  Investigation  on 
Honey  From  the  People’s  Republic  of 
China  (60  FR  42521,  8-16-95),  and  any 
shipments  of  foreign-status  honey  (as 
defined  above)  to  FTZ  216  are  subject  to 
the  terms  and  requirements  of  the 
Agreement  upon  admission  to  the  zone; 

Now,  therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board’s  regulations,  including  §400.28, 
and  further  subject  to  a  restriction 
requiring  that  all  foreign  status 
merchandise  admitted  to  FTZ  216  for 
the  Darigold,  Inc.,  activity  shall  be 
reexported,  as  indicated  in  the 
application. 

Signed  at  Washington,  DC,  this  10th  day  of 
May  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  99-13070  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-820] 

'  Certain  Compact  Ductile  Iron 
Waterworks  Fittings  and  Glands  From 
the  People’s  Republic  of  China; 
Antidumping  Duty  Administrative 
Review;  Time  Limit 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 


- 1 

administrative  review  of  the 
antidumping  duty  order  on  Certain 
Compact  Ductile  Iron  Waterworks 
Fittings  and  Glands  from  the  People’s 
Republic  of  China.  The  review  covers 
two  manufacturer/exporters  of  the 
subject  merchandise  to  the  United 
States  for  the  period  Sept.  1,  1997, 
through  August  31,  1998. 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lyman  Armstrong  or  Jim  Terpstra, 

Office  4,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-3601, or (202)  482-3965, 
respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  initial  time  limit  established  by  the 
Uruguay  Round  Agreements  Act  (245 
days  after  the  last  day  of  the  anniversary 
month),  pursuant  to  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  September  30, 

1999.  See  19  CFR  351.213(g)(2):  the 
Memorandum  from  Bernard  T.  Carreau 
to  Robert  S.  LaRussa,  on  file  in  the 
Central  Records  Unit  located  in  room  B- 
099  of  the  main  Department  of 
Commerce  building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  May  17, 1999. 

Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13074  Filed  5-21-99;  8:45  am] 

BILLING  CODE  35tO-D5-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-557-805] 

Extruded  Rubber  Thread  From 
Malaysia;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  sixth 
antidumping  duty  administrative  review 
of  extruded  rubber  thread  from 
Malaysia.  The  review  covers  foxir 
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manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  October  1,  1997,  through 
September  30, 1998. 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson,  AD/CVD 
Enforcement,  Group  II,  Office  V,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-1776. 
SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  the  Uruguay  Round  Agreements  Act 
(245  days  from  the  last  day  of  the 
anniversary  month  for  preliminary 
results,  120  additional  days  for  final 
results),  pursuant  to  section  751(a)(3)(A) 
of  the  Tariff  Act  of  1930,  as  amended, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  until  November  1, 1999.  See 
Memorandum  to  Robert  S.  LaRussa, 
dated  May  17, 1999. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  May  17, 1999. 

Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13072  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Taii  Meat  From 
the  People’s  Republic  of  China;  Final 
Results  of  New  Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 

ACTION:  Notice  of  final  results  of  new 
shipper  review:  freshwater  crawfish  tail 
meat  from  the  People’s  Republic  of 
China. 

summary:  On  February  22, 1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  new  shipper  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People’s 
Republic  of  China  (PRC).  The  review 
covers  one  exporter  of  the  subject 
merchandise,  Ningbo  Nanlian  Frozen 
Foods  Co.,  Ltd.  (NNL),  and  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  September  1, 1997 
through  March  31,  1998. 


We  gave  interested  parties  an 
opportimity  to  comment  on  om 
preliminary  results.  Based  on  our 
review  of  the  comments  received,  we 
have  made  changes  to  the  margin 
calculations  in  the  final  results  from 
those  presented  in  the  preliminary 
results. 

We  have  determined  that  NNL’s  U.S. 
sales  of  freshwater  crawfish  tail  meat 
have  not  been  made  below  normal 
value,  and  we  will  instruct  the  Customs 
Service  not  to  assess  antidumping 
duties  for  NNL. 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Strollo,  Lainrel  LaCivita,  or 
Maureen  Flannery,  Antidumping/ 
Coimtervailing  Duty  Enforcement, 

Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-3782, 
(202)  482-4236  and  (202)  482-3020, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department’s 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  351  (1998). 

Background 

On  February  22, 1999,  the  Department 
published  the  preliminary  results  of 
review  (64  FR  8543).  On  March  24, 

1999,  we  received  comments  from  the 
Crawfish  Processors  Alliance 
(petitioner)  and  the  Louisiana 
Department  of  Agriculture  and  Forestry 
and  Bob  Odom,  Commissioner.  We  also 
received  comments  from  NNL.  On 
March  29, 1999,  petitioner  and  NNL 
submitted  rebuttal  briefs.  All  parties 
presented  their  comments  in  a  hearing 
held  on  March  31, 1999.  The 
Department  has  now  completed  this 
new  shipper  review  in  accordance  with 
section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
freshwater  crawfish  tail  meat,  in  all  its 
forms  (whether  washed  or  with  fat  on, 
whether  pinged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 


any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  cmrently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 

This  review  covers  the  period 
September  1, 1997  throu^  March  31, 
1998. 

Analysis  of  Comments  Received 

Comment  1:  Valuation  of  live  Crawfish 
Input  From  a  Basket  Category 

NNL  argues  that  the  selection  of 
Spanish  Ministry  of  Customs  data  on 
prices  of  Spanish  imports  from  Portugal 
to  value  the  live  crawfish  input  is 
improper.  NNL  contends  that  the  HTS 
number  under  which  crawfish  falls  is  a 
basket  HTS  category  containing 
products  other  than  whole,  live 
crawfish. 

NNL  maintains  that  it  placed 
compelling  evidence  on  the  record 
suggesting  that  crawfish  imported  into 
Spain  from  Portugal  under  HTS 
0306.29.10  are  not  just  whole,  live 
crawfish.  For  example,  NNL  cites  to  its 
December  21, 1998  submission,  wherein 
NNL  placed  on  the  record  an  affidavit 
from  a  U.S.  purchaser  of  Spanish 
crawfish  which  claimed  that  the  high 
price  of  Portuguese  crawfish  precludes 
such  imports  from  being  only  live 
crawfish.  In  that  same  submission,  NNL 
included  a  letter  from  a  Spanish 
crawfish  tcul  meat  producer  indicating 
that  during  the  pe^  crawfish  season, 
the  tail  meat  producer  paid  prices  one- 
quarter  as  high  as  the  Portuguese  import 
prices  used  in  the  preliminary  results  of 
review.  NNL  also  cites  to  its  January  6, 
1999  submission,  wherein  NNL  placed 
on  the  record  a  letter  from  a  Spanish 
crawfish  tail  meat  producer  stating  that 
the  average  price  paid  in  the  peak 
season  was  $0.19  per  pound.  In  its 
submission  of  March  15, 1999,  NNL 
placed  on  the  record  an  affidavit  from 
a  Spanish  producer  of  crawfish  tail 
meat,  indicating  that  the  Spanish 
producer  paid  an  average  of  $0.50  per 
pound  for  Portuguese  crawfish  in  1997. 
Furthermore,  NNL  contends  that  the 
Spanish  prices  for  crawfish  conflict 
with  the  average  U.S.  price  for  wild 
crawfish,  $0.52  per  pound.  NNL 
maintains  that  this  body  of  evidence 
calls  into  question  the  accuracy  of  the 
Spanish  Ministry  of  Customs  import 
price,  which  was  $0.91  per  pound.  NNL 
argues  that  where  questions  have  been 
raised  about  the  accuracy  of  surrogate 
data,  it  is  the  Department’s 
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responsibility  to  examine  that  data  and 
determine  whether  the  import  data  from 
the  basket  category  are  consistent  with 
prices  in  that  market  and  world  prices 
generdly. 

In  addition,  NNL  cites  to  the  names  of 
over  30  Portuguese  processors  it 
provided,  which  it  claims  have  the 
capability  of  processing  crawfish.  NNL 
stated  that  it  believes  that  one  of  these 
companies  must  be  processing  crawfish. 
NNL  placed  on  the  record  an  affidavit 
from  a  Spanish  tail  meat  producer 
which  claims  that  Portuguese 
companies  do  process  crawfish  tail  meat 
and  export  it  to  Europe.  Finally,  NNL 
challenges  the  reliahility  of  the  evidence 
placed  on  the  record  by  petitioner, 
which  indicated  that  Spanish  imports 
from  Portugal  under  HTS  category 
0306.29.10  consist  only  of  live  crawfish. 
NNL  contends  that  these  facts  cast 
doubt  on  the  Department’s  conclusion, 
in  the  preliminary  results  of  review,  that 
the  Spanish  Ministry  of  Customs  import 
data  contained  only  whole,  live 
crawfish.  NNL  argues  that  since  this 
HTS  category  has  been  demonstrated  to 
be  too  broad,  the  Department  should  not 
rely  upon  it  in  the  valuation  of  the 
crawfish  input. 

Petitioner  states  that  NNL’s  challenge 
to  evidence  placed  on  the  record  by 
petitioner  is  misplaced  since  the 
Department  did  not  rely  on  the  pricing 
data  contained  therein,  and  the 
evidence  is  otherwise  reliable. 

Petitioner  argues  that  NNL  has  failed  to 
provide  credible  evidence  that  imports 
under  HTS  category  0306.29.10  are  not 
limited  to  live  crawfish.  Petitioner 
argues  that  none  of  the  invoices  or 
affidavits  submitted  by  NNL 
demonstrate  that  the  Spanish  import 
data  include  any  products  other  than 
live  crawfish.  Petitioner  further  argues 
that  such  price  differences  alone  do  not 
provide  a  basis  for  the  abandonment  of 
valid  aggregated  import  data  series, 
representing  actual  prices,  on  the  basis 
of  anecdotal  statements  such  as  those 
provided  by  NNL. 

Petitioner  also  notes  that  the  existence 
of  30  Portuguese  seafood  processors 
does  not  demonstrate  that  any  imports 
under  HTS  category  0306.29.10  include 
processed  crawfish.  Petitioner  contends 
that  the  statement  of  NNL’s  affiant,  who 
claims  to  have  knowledge  of  crawfish 
being  processed  in  Portugal  and  shipped 
to  Europe,  does  not  constitute  evidence 
that  processed  crawfish  were  imported 
into  Spain  from  Portugal. 

Department’s  Position 

We  agree  with  petitioner.  While  the 
Department  has  ruled  in  the  past  that 
import  data  from  basket  categories  can 
be  too  broad  to  be  reliable,  petitioners 


provided  as  evidence  an  affidavit  from 
industry  experts  attesting  to  the  fact  that 
imports  into  Spain  from  Portugal 
consisted  solely  of  whole,  live  crawfish. 
In  addition,  no  other  information  has 
been  placed  on  the  record  to 
substantiate  NNL’s  claim  that  any 
products  other  than  whole,  live  crawfish 
are  imported  into  Spain  under  HTS 
0306.29.10.  See  Memorandum  to 
Edward  Yang  from  Laurel  LaCivita: 
Determination  of  Surrogate  Country 
Selection  for  Crawfish  Input,  dated 
February  16, 1999  {Surrogate  Selection 
Memorandum).  Although  NNL  has 
speculated  that  among  the  more  than  30 
Portuguese  seafood  processors,  someone 
has  to  be  processing  whole,  live 
crawfish  and  shipping  it  to  Spain  under 
that  basket  category,  NNL  has  failed  to 
place  any  information  on  the  record  that 
substantiates  its  claim  that  crawfish  are 
being  processed  in  Portugal  and  shipped 
into  Spain.  Furthermore,  none  of  its 
invoices  or  affidavits  provide  any 
evidence  that  the  imports  from  Portugal 
include  anjrthing  but  whole,  live 
crawfish.  Consequently,  the  Department 
continues  to  determine  that  the  Spanish 
Ministry  of  Customs  import  data  is 
suitable  as  a  surrogate  for  the  valuation 
of  whole,  live  crawfish. 

Comment  2:  Spanish  Data  Are  Flawed 

NNL  contends  that  the  volume  of 
Spanish  imports  of  non-frozen 
Portuguese  crawfish  in  1997  was  too 
low  to  form  the  basis  for  establishing  the 
surrogate  value  for  crawfish  in  this  case. 
In  addition,  NNL  argues  that,  until 
November  of  1997,  the  quantities  and 
values  reported  in  the  Spanish  Ministry 
of  Customs  data  were  rounded.  NNL 
maintains  that  this  is  important  because 
the  quantities  reported  are  so  small  that 
rounding  can  drastically  skew  unit 
values.  NNL  argues  that  the  low  volume 
of  imports  and  the  rounding  leads  to 
highly  volatile  prices.  As  a  result,  NNL 
claims,  the  Spanish  import  data  are 
flawed  and  should  not  be  used  in  the 
determination  of  normal  value. 

Petitioner  contends  that  NNL  has 
failed  to  demonstrate  that  Spanish 
import  prices  are  aberrational.  Petitioner 
claims  that  U.S.  prices  from  the 
Louisiana  State  University  (LSU) 
Agricultural  Summary  submitted  by 
NNL  demonstrate  a  similar  fluctuation 
in  price.  Petitioner  further  argues  that 
Spanish  import  values  are  not  subject  to 
the  significant  rounding  errors  claimed 
by  NNL.  Petitioner  maintains  that  the 
use  of  numerous  months  of  rounded 
data  eliminates  any  inaccuracy  that 
rounding  might  cause  within  a  single 
month.  Petitioner  states  that  there  is  no 
reason  to  believe  that  rounding 


consistently  overstates  actual  values  in 
the  Spanish  import  data. 

Department’s  Position 

We  agree  with  petitioner.  In  the 
Department’s  Surrogate  Selection 
Memorandum,  we  noted  that  Spain 
exported  407  metric  tons  of  HTS 
0306.19.10,  frozen,  processed  crawfish 
during  1997.  We  stated  th3t  we 
considered  this  quantity  of  exports  to  be 
indicative  that  Spain  is  a  significant 
producer  of  crawfish.  We  further  noted 
that  Spanish  imports  from  Portugal  are 
significantly  larger  in  comparison  both 
to  Spanish  imports  from  countries  other 
than  Portugal  and  U.S.  imports  of  a 
similar  HTS  category,  0306.29.00.” 
(Surrogate  Selection  Memorandum  at 
p.3.)  Therefore,  we  find  that  within  this 
industry  the  imports  from  Portugal  are 
significant. 

Additionally,  even  though  the 
Spanish  Ministry  of  Customs  data  were 
rounded,  we  agree  with  petitioner  that 
using  data  for  numerous  months  tends 
to  minimize  inaccuracies  that  might 
occiu-  from  rounding  if  only  one  month 
of  data  were  used  because  rounding  may 
vary  in  direction  from  one  month  to  the 
next. 

Furthermore,  as  we  noted  in  the 
Surrogate  Selection  Memorandum,  price 
fluctuations  are  a  result  of  supply  and 
demand  and  are  particularly  endemic  to 
agricultural  products  with  a  specific 
growing  season.  Fluctuations  may  also 
result  from  adverse  growing  conditions, 
such  as  drought  or  disease,  and  are  not 
necessarily  due  to  small  quantities. 
Consequently,  the  Department 
continues  to  believe  that  the  import  data 
from  the  Spanish  Ministry  of  Customs  is 
reliable  and  accurate. 

Comment  3:  Spanish  Data  Conflicts 
With  Other  Spanish  Import  Data 

NNL  contends  that  the  import  data 
from  the  Spanish  Ministry  of  Customs 
also  conflicts  with  alternative  Spanish 
import  statistics  from  the  European 
Union  and  the  Spanish  Commercial 
Office  of  the  Embassy  of  Spain.  NNL 
argues  that  this  shows  that  the  Spanish 
data  are  unreliable.  If  the  Department 
nevertheless  does  use  such  data,  NNL 
argues,  it  should  use  an  average  of  the 
three  sources. 

Petitioner  argues  that  the  Spemish 
import  values  from  other  Spanish 
sources  do  not  demonstrate  that  the 
values  used  by  the  Department  are 
inaccurate.  Petitioner  maintains  that 
there  are  similar  problems  with  the 
alternative  Spanish  import  data 
provided  by  NNL.  In  addition, 
petitioner  claims  that  these  sources  are 
secondary  sources  and  do  not  represent 
data  from  the  Spanish  department  that 
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actually  collects  duties  and  records 
data.  Petitioner  maintains  that  the 
Department  should  continue  to  rely  on 
the  primary  source  data. 

Department’s  Position 

When  using  imports  as  the  basis  of 
factor  valuation,  it  is  om  normal 
practice  to  use  official  import  statistics, 
unless  evidence  demonstrates  that  such 
data  are  unreliable.  Here,  respondents 
have  not  provided  any  evidence  as  to 
how  data  from  any  of  the  two  alternative 
sources  are  collected  and  analyzed.  In 
fact,  as  petitioners  have  suggested,  data 
from  the  European  Union  and  the 
Spanish  Commercial  Office  of  the 
Embassy  of  Spain  may  in  fact  be 
derivative  of  the  Spanish  Customs  data. 
Consequently,  we  cannot  conclude  that 
data  from  eiffier  of  the  alternate  sources 
contradict  the  import  statistics  or 
otherwise  call  into  question  their 
reliability.  Therefore,  we  have 
continued  to  use  official  import 
statistics  published  by  the  Spanish 
Ministry  of  Customs. 

Comment  4:  Reliance  on  Affidavits 

NNL  contends  that  the  Department’s 
reliance  upon  petitioner’s  affidavits  is 
inconsistent  with  the  Department’s 
regulations.  NNL  notes  that  petitioner’s 
affidavits  of  September  18, 1998, 

October  22, 1998,  December  22, 1998 
and  January  21, 1999  were  designated  as 
business  proprietary  pursuant  to  19  CFR 
351.105  of  the  Department’s  regulations. 
NNL  maintains  that  a  review  of  these 
affidavits  demonstrates  that  these 
affidavits  fail  to  meet  the  strict  criteria 
for  business  proprietary  treatment  set 
forth  in  19  CFR  351.105.  Therefore,  NNL 
contends,  these  affidavits  should  be 
stricken  from  the  record.  Moreover, 

NNL  maintains  that  petitioner  has 
claimed  proprietary  treatment  of 
affidavits  in  a  transparent  attempt  to 
prevent  NNL  from  filing  information  to 
rebut  petitioner’s  affidavits.  NNL  claims 
that  by  hiding  the  name  and  location  of 
the  affiant,  as  well  as  most  of  the  text, 
petitioner  has  prevented  NNL  from 
commenting  on  the  affidavit.  NNL 
argues  that  the  Department  should  not 
base  the  most  important  decision  in  this 
case,  the  reliability  of  the  Spanish 
Ministry  of  Customs  import  data,  on  the 
affidavits  provided  by  petitioner. 

Petitioner  argues  that  NNL  has  not 
been  prejudiced  in  any  way  by  the 
proprietary  treatment  of  the  affidavits  in 
this  case.  Petitioner  contends  that  the 
key  claim  in  the  affidavits,  that  crawfish 
of  Portuguese  origin  are  shipped  into 
Spain  live  and  that  there  is  no  crawfish 
processing  in  Portugal,  has  been  on  the 
public  record  since  October  1998. 
Additionally,  petitioner  argues  that  NNL 


only  makes  a  conclusory  statement  that 
a  review  of  these  affidavits  demonstrates 
that  they  fail  to  meet  the  strict  criteria 
set  forth  in  19  CFR  351.105.  Petitioner 
contends  that  such  a  statement  provides 
no  basis  for  rejection  of  a  request  for 
proprietary  treatment.  Finally, 
petitioner  maintains  that,  since  NNL  did 
not  make  a  timely  objection  to  the 
proprietary  treatment  of  the  January  2i, 
1999  affidavit,  it  should  not  be 
permitted  to  raise  the  issue  in  its  brief. 

Department’s  Position 

We  agree  with  petitioner.  In 
accordance  with  19  CFR  351.105(c),  the 
Department  afforded  business 
proprietary  treatment  to  (a)  some 
information  in  petitioner’s  eiffidavits 
which  identified  particular  person(s) 
from  whom  business  proprietary 
treatment  was  obtained  (351.105(c)(9)) 
and  (b)  other  specific  information  (i.e., 
information  concerning  specific 
business  practices  related  to  the 
production  of  crawfish  tail  meat  in 
Spain,  the  release  of  which  to  the  public 
would  cause  substantial  harm  to  the 
competitive  position  of  the  submitter 
(351.105(c)(ll))). 

Comment  5:  Selecting  the  United  States 
as  the  Surrogate  Country  in  Which  To 
Value  Crawfish  Input 

NNL  argues  that  the  Department 
should  use  the  Louisiana  State 
Agricultural  Summary  data  it  provided. 
NNL  contends  that  the  LSU  data  is  more 
precise  and  is  superior  to  the  Spanish 
data.  NNL  claims  that  the  LSU  data  is 
based  upon  use  of  a  comparable 
product,  and  production  is  measured  in 
sufficient  quantities  to  ensure  a  reliable 
calculation. 

Additionally,  NNL  contends  that  legal 
precedent  exists  for  using  U.S.  data. 

NNL  cites  the  Department’s  use  of  U.S. 
data  to  value  basswood  in  Writing 
Instruments  Manufacturers  Association 
versus  United  States,  984  F.  Supp.  629, 
639  (Ct.  Int’l  Trade  1997).  NNL  argues 
that  the  Court  found  that  Commerce’s 
use  of  U.S.  basswood  is  consistent  with 
the  primary  objective  of  the  statute  and 
is  supported  by  substantial  evidence 
and  otherwise  in  accordance  with  the 
law.  NNL  also  cites  Sebacic  Acid  from 
the  People’s  Republic  of  China:  Final 
Results  of  Antidumping  Administrative 
Review  {Sebacic  Acid),  63  FR  43373 
(August  13, 1998). 

NNL  notes  that  live  crawfish  in  China 
is  a  wild,  live  product,  the  essential  cost 
of  which  is  the  labor  needed  to  obtain 
it.  Because  labor  costs  in  China  are  a 
fraction  of  those  in  the  United  States, 
NNL  argues,  the  Department  must  select 
the  fairest,  most  accurate  surrogate 
values  possible  for  whole,  live  crawfish. 


Petitioner  argues  that  NNL’s  claim 
that  the  United  States  is  the  next  best 
smrogate  country  after  Spain  is 
inconsistent  with  the  Department’s 
practice  and  the  record  of  this 
proceeding.  Petitioner  contends  that  in 
this  proceeding,  the  Department  has 
determined  that  Spain  and  the  United 
States  are  not  equally  acceptable  as 
surrogates  for  China.  Petitioner  suggests 
that  the  alternative  U.S.  data  provided 
by  NNL  do  not  provide  improvements 
in  data  quality  over  the  Spanish  import 
statistics  for  purposes  of  the 
Department’s  NME  methodology 
because  the  data  are  unofficial  and 
based  on  estimates.  Petitioner  maintains 
that  unlike  the  Spanish  import  data,  the 
LSU  data  are  not  derived  directly  fi'om 
transaction  prices.  Additionally, 
petitioner  contends  that  the 
methodological  description  provided  by 
LSU  also  emphasizes  that  this  is  not  the 
official  docmnent  of  agricultvnal  data  for 
the  state  and  that  no  such  official  data 
are  published  for  live  freshwater 
crawfish  production. 

Petitioner  maintains  that  the  fact  that 
the  per  capita  gross  national  product  of 
Spain  is  more  similar  to  that  of  China 
than  the  United  States  is  determinative, 
particularly  where  the  Spanish  import 
data  has  not  been  seriously  questioned. 
Moreover,  petitioner  argues  that 
Commerce’s  practice  is  to  use  a  value  in 
a  surrogate  country  for  comparable 
merchandise  before  resorting  to  prices 
for  identical  merchandise  in  the  United 
States. 

Finally,  petitioner  argues  that  if  the 
Department  should  use  the  LSU  data, 
wild  and  farmed  crawfish  are  physically 
identical,  and  any  valuation  of  live 
crawfish  should  include  both  farmed 
and  wild  crawfish.  Petitioner  maintains 
that  the  difference  in  price  between 
wild  and  farmed  crawfish  is  explained 
by  the  fact  that  they  are  not  present  in 
the  market  in  fixed  proportions  dming 
the  course  of  the  year.  Petitioner 
suggests  that  wild  crawfish  come  onto 
the  market  in  large  numbers  during  the 
peak  season,  when  prices  of  all  crawfish 
are  lower.  As  a  result,  petitioner 
contends,  annual  data  may  show  lower 
prices  for  wild  crawfish  than  for  farmed 
crawfish  even  though  no  such 
distinction  occurs  at  any  point  in  time 
in  any  contemporaneous  period. 
Consequently,  the  Department  should 
not  make  an  adjustment  to  price  for 
differences  in  physical  characteristics 
between  wild  and  farmed  crawfish  for 
the  valuation  of  live  crawfish. 

Department’s  Position 

We  agree  with  petitioner.  Section 
773(c)(4)  of  the  statute  instructs  the 
Department  to  value  factors  of 
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production  in  one  or  more  market 
economy  countries  that  are  (A)  at  a  level 
of  economic  development  comparable  to 
that  of  the  nonmarket-economy  country, 
and  (B)  significant  producers  of 
comparable  merchandise.  The 
Department  only  departs  from  this 
practice  if  it  cannot  find  those  values  in 
a  comparable  economy  that  produces 
comparable  merchandise. 

In  Sebacic  Acid,  the  Department 
determined  that  India  was  a  comparable 
economy  to  China  and  produced 
merchandise  comparable  to  2-octanol,  a 
primary  material  input.  The  Department 
determined  that  when  we  have  a 
suitable  value  from  a  comparable 
economy,  the  Department  should  not 
use  a  U.S.  surrogate  value.  Since  the 
Department  has  determined  that  import 
data  ft’om  the  Spanish  Ministry  of 
Customs  are  a  suitable  surrogate  value 
from  a  country  more  comparable  to 
China  than  is  the  United  States,  the 
Department  continues  to  reject  the  use 
of  the  alternative  U.S.  data  for  the 
valuation  of  whole,  live  crawfish. 

Since  we  are  continuing  to  use  the 
Spanish  Ministry  of  Customs  import 
data  in  our  final  results  of  review, 
arguments  concerning  the  need  to  adjust 
U.S.  data  are  moot.  Moreover,  for  the 
reasons  explained  in  the  original 
investigation,  we  have  determined  that 
it  is  not  appropriate  to  adjust  this 
surrogate  value  to  account  for  alleged 
differences  in  the  labor  cost  between 
China  and  the  United  States  or  Spain. 

See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Freshwater  Crawfish  Tail  Meat  from  the 
People’s  Republic  of  China,  62  FR  41347 
(August  1, 1997)  [Final  Determination). 

Comment  6:  Adjustment  to  U.S.  Price 
Based  on  Crawfish  Size 

NNL  argues  that  the  LSU  data  should 
be  modified  since  it  contains  jumbo 
crawfish.  NNL  maintains  that  the  record 
shows  that  the  crawfish  used  by  Yinxian 
No.  2  Freezing  Factory  (Y2FF)  to 
produce  tail  meat  did  not  include  jumbo 
crawfish.  NNL  claims  that  petitioner’s 
own  expert  in  the  underlying 
investigation  confirmed  Aat  grading 
was  done  in  Louisiana  and  even 
provided  price  differentials  between 
small  and  large  crawfish.  NNL  suggests 
that  these  price  differentials  should  be 
used  as  a  basis  to  modify  the  average 
1997  LSU  price  to  a  lower  price. 

Petitioner  argues  that  no  adjustment 
for  crawfish  size  is  warranted  and  the 
Department  should  again  reject  this 
argument  as  it  did  in  the  preliminary 
results  of  review.  Petitioner  contends 
that  no  additional  information  or 
argument  has  been  presented  in  this 


proceeding  to  warrant  such  an 
adjustment. 

Department’s  Position 
Since  we  are  continuing  to  use  the 
Spanish  Ministry  of  Customs  import 
data  in  oiur  final  results  of  review,  the 
issue  of  any  adjustment  to  the 
alternative  U.S.  data  is  moot. 

Comment  7:  Surrogate  Value  for 
Crawfish  Waste 

Petitioner  argues  that  the  Department 
should  find  that  the  surrogate  value  for 
crawfish  scrap  and  waste  is  zero 
because  such  material  has  no 
commercial  value  in  market-economy 
countries  where  crawfish  tail  meat  is 
produced.  Petitioner  cites  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
the  People’s  Republic  of  China,  60  FR 
22544  (May  8, 1995)  [Furfuryl  Alcohol) 
in  support  of  its  position.  Petitioner  also 
contends  that  the  material  imported  into 
India  under  the  tariff  classification 
0508.00.05,  the  classification  used  for 
the  scrap  credit  factor,  is  not  crawfish 
scrap.  Petitioner  claims  that,  because 
the  Department  has  determined  that, 
except  for  the  United  States,  the 
countries  exporting  crawfish  scrap  to 
India  are  not,  in  fact,  producers  of 
crawfish,  and  because  the  United  States 
crawfish  processors  are  not  able  to  sell 
crawfish  scrap,  the  scrap  being  imported 
by  India  must  contain  shells  other  than 
crawfish.  Petitioner  further  argues  that 
the  import  values  under  this  tariff 
classification  are  aberrational  because 
they  exhibit  huge  and  unexplained 
variations.  Petitioner  maintains  that 
these  variations  demonstrate  that  the 
data  are  faulty  or  that  imports  under  this 
tariff  number  include  a  number  of 
different  products  with  widely  varying 
values.  In  addition,  petitioner  claims 
that  the  unit  prices  for  this  tariff 
classification  represent  an  unreasonably 
high  percentage  of  the  value  of  live 
crawfish.  Therefore,  petitioner  argues 
that  the  surrogate  value  for  crawfish 
scrap  should  reflect  the  value  of  such 
scrap  in  market  economy  countries, 
which  is  zero. 

NNL  argues  that  the  Department 
should  continue  to  treat  the  offset  for 
byproduct  as  it  did  in  the  preliminary 
results.  NNL  contends  that  there  is  a 
demand  for  crawfish  shells  in  the  world 
(in  both  market  and  non-market 
economy  countries).  NNL  states  that 
information  has  been  placed  on  the 
record  regarding  the  fact  that  crustacean 
shells  (including  crawfish  shells)  are 
used  to  produce  chitosan,  and  that 
chitosan  has  a  wide  and  quickly 
growing  variety  of  uses.  NNL  states  that 
in  India,  the  country  in  which  we  have 


valued  crawfish  scrap,  crustacean  shells 
are  purchased  by  producers  of  chitosan. 
Therefore,  NNL  argues,  there  is  a 
commercial  demand  and  use  for 
crawfish  scrap. 

NNL  further  argues  that  the  actual  test 
for  determining  whether  a  by-product 
credit  should  be  granted  is  whether  the 
product  for  which  a  by-product  credit  is 
claimed  is  linked  to  the  production  of 
the  subject  merchandise,  and  a  benefit 
accrues  to  the  manufacturer  (or  seller)  of 
the  by-product.  NNL  maintains  that  it 
meets  Ihe  two  prongs  of  the  test.  First, 
crawfish  shells  are  linked  to  the 
production  of  crawfish  tail  meat,  and 
second,  NNL  proved  at  verification  that 
an  economic  benefit  accrued  to  them  by 
way  of  the  sale  of  the  crawfish  shells. 
Therefore,  NNL  argues,  the 
Department’s  policy  requires  the 
granting  of  a  credit. 

Finally,  NNL  contends  that  it  is 
common  for  the  Department  to  use 
comparable  merchandise  both  as  a 
surrogate  value  for  the  raw  materials 
and  for  by-products.  NNL  argues  that, 
while  Indicm  HTS  0508.00.05  may  or 
may  not  contain  the  specific  items  at 
issue,  it  does  contain  comparable 
merchandise,  namely  other  shells  of 
crustaceans,  and  is  the  best  data  on  the 
record. 

Department’s  Position 

We  agree  with  NNL.  In  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Coumarin  from  the  People’s 
Republic  of  China,  59  FR  66895 
(December  28, 1994),  the  Department 
determined  that  the  treatment  of  a  by¬ 
product  as  an  offset  is  consistent  with 
generally  accepted  accounting 
principles  (GAAP)  and  previous 
Department  practice  so  long  as  an 
economic  benefit  accrued  to  the  firm 
and  the  benefit  was  linked  to 
production  of  the  subject  merchandise. 
We  agree  that  GAAP  allows  for  by¬ 
product  offsets  on  the  basis  of 
production  quantities.  We  have  verified 
that  the  by-product  is  a  result  of  the 
production  process  and  that  through  the 
sale  of  crawfish  shells,  an  economic 
benefit  has  accrued  to  NNL. 

It  is  the  Department’s  practice  to  use 
comparable  merchandise  as  a  surrogate 
for  valuing  by-product.  In  the  original 
investigation,  the  Department  valued 
by-product  using  the  same  HTS  category 
used  in  this  new  shipper  review.  See 
Final  Determination.  To  date,  no  tariff 
classification  exists  that  includes  only 
shells  of  crawfish.  Additionally,  the 
Department  has  determined  that  the 
Indian  HTS  category  is  the  best  data  on 
the  record.  We  attempted  to  determine 
the  composition  of  Indian  imports 
under  the  HTS  category  used  to  value 
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the  by-product  during  the  period  in 
which  we  valued  factors  of  production. 
We  were  unable  to  obtain  such 
information.  We  also  attempted  to  find 
information  regarding  imports  into  other 
countries  deemed  comparable  to  China 
in  terms  of  economic  development.  We 
discovered  that  no  other  tariff 
classifications  for  comparable 
merchandise  are  as  detailed  as  the 
Indian  HTS  category  under  which  we 
valued  the  crawfish  shells.  See 
Memorandum  to  Edward  Yang  through 
Maureen  Flannery  from  Laurel  LaCivita 
and  Mike  Strollo:  Valuation  of  By- 
Product  as  an  Offset  in  the  New  Shipper 
Review  of  Freshwater  Crawfish  Tail 
Meat  from  the  People’s  Republic  of 
China,  dated  May  13, 1999. 

We  disagree  with  petitioner’s  claim 
that,  since  crawfish  shells  have  no  value 
in  market-economy  countries,  the 
Department  should  assign  a  surrogate 
value  of  zero  to  NNL’s  crawfish  scrap. 
Petitioner  cites  the  Department’s 
treatment  of  com  cobs  in  Furfuryl 
Alcohol.  In  Furfuryl  Alcohol,  the 
Department  valued  com  cobs  in  its 
surrogate  country.  In  this  country,  com 
cobs  were  considered  waste  and  had  no 
value.  Unlike  in  Furfuryl  Alcohol, 
however,  shells  of  cmstaceans, 
echinoderms,  and  molluscs,  what  the 
Department  considers  to  be  comparable 
merchandise,  have  a  value.  Therefore, 
the  Department  has  continued  to  value 
crawfish  shells  using  the  Indian 
siuTogate  value. 

Moreover,  it  is  not  uncommon  for 
prices  within  the  same  HTS  category  to 
vary.  See  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Romania; 
Tehnoimportexport,  S.A.  Analysis 
Memorandum  for  the  Preliminary 
Results  of  the  Ninth  Administrative 
Review,  (Febmary  12, 1999),  in  which 
the  Department  used  a  steel  category  as 
a  surrogate  which  had  values  ranging 
from  $0.51  per  kilogram  to  $2.72  per 
kilogram.  While  we  agree  that  the  per 
unit  value  of  imports  from  Sri  Lanka 
into  India  is  significantly  larger  than 
that  of  imports  from  other  countries, 
because  it  comprises  such  a  large 
percentage  of  India’s  imports  during  the 
POR,  and  because  there  is  no  evidence 
to  indicate  it  includes  items  other  than 
cmstacean  shells,  we  have  not 
eliminated  it  from  the  Indian  import 
statistics  used.  Consequently,  the 
Department  continues  to  treat  the  by¬ 
product  offset  to  normal  value  as  it  did 
in  the  preliminary  results  of  review. 


Comment  8:  Calculation  of  Selling, 
General  and  Administrative  (SGS-A) 
Expenses 

NNL  argues  that  while  it  does  not 
object  to  the  general  methodology  used 
by  the  Department,  it  is  apparent  that 
SG&A  is  overstated,  as  the  SG&A  data 
used  by  the  Department  include  costs 
such  as  ocean  freight,  duties  and  sales 
commissions.  The  Department  has 
already  deducted  two  of  these  expenses, 
ocean  freight  and  duties,  from  U.S.  sales 
price.  NNL  contends  that  these  costs  are 
double-counted  by  being  included  in 
SG&A.  Additionally,  NNL  argues  that 
sales  commissions  are  not  relevant  in 
this  case.  NNL  contends  that  the  SG&A 
of  two  Indian  seafood  companies  used 
in  the  valuation  of  factory  overhead, 
SG&A  and  profit  (Alsa  Marine  and  DCL 
Maritech)  should  be  adjusted  to  avoid 
irrelevant  costs  and  double-counting. 

Petitioner  argues  that  the  surrogate 
value  for  SG&A  is  intended  to  represent 
the  costs  of  SG&A  expenses  for  an 
enterprise  producing  and  selling 
comparable  merchandise  in  a  market- 
economy  country.  Petitioner  contends 
that  it  is  irrelevant  whether  NNL  paid 
commissions.  Instead,  petitioner 
maintains  that  the  relevant  issue  is  the 
valuation  of  selling  expenses  in  the 
surrogate  country.  Petitioner  argues  that 
if  Alsa  Marine  and  DCL  Maritech  have 
structured  their  operations  in  such  a 
way  that  they  rely  upon  commissioned 
sales  personnel  to  move  their  products, 
then  commissions  are  clearly  a  part  of 
their  selling  expenses  and  must  be 
included.  Petitioner  argues  the  amounts 
denominated  as  “Sales  Commission’’  by 
Alsa  Marine  and  “ECGC  Commission” 
by  DCL  Maritech  should,  therefore, 
continue  to  be  included  as  part  of  the 
SG&A  ratio. 

Department’s  Position 

We  agree,  in  part,  with  NNL.  For  these 
final  results,  we  have  subtracted  ocean 
freight  expenses  in  the  calculation  of 
SG&A  for  Alsa  Marine  and  DCL 
Maritech,  two  of  the  four  Indian 
companies  used  to  derive  surrogate 
values  for  factory  overhead,  SG&A  and 
profit.  These  expenses  are  not  normally 
part  of  SG&A,  and  are  subtracted  from 
the  U.S.  price.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Bicycles  from  the  People’s  Republic  of 
China,  61  FR  19026  (April  30, 1996) 
[Bicycles]  and  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Brake 
Drums  and  Brake  Rotors  from  the 
People’s  Republic  of  China,  62  FR  9160 
(February  28,  1997),  where  we  made 
adjustments  to  surrogate  values  for 
SG&A. 


On  the  other  hand,  we  disagree  with 
NNL  that  the  line  item  for  “Cess.  Duty 
and  Shipment”  should  be  subtracted  out 
of  our  smrogate  value  for  SG&A.  The 
Department  was  unable  to  determine  the 
proper  definitions  of  “Cess.  Duty  and 
Shipment”  based  upon  the  financial 
statements  and  the  notes  to  the  financial 
statements  of  Alsa  Marine  and, 
therefore,  could  not  conclude  that  this 
line  item  contained  only  expenses  paid 
for  duties. 

Furthermore,  we  disagree  with  NNL’s 
claim  that  since  conunissions  are  not 
relevant  in  this  case,  they  should  be 
excluded  from  our  calculation.  The  total 
selling  expenses  of  the  surrogate 
producer  represent  the  total  expenses 
incurred  for  selling  the  product, 
regardless  of  whether  those  expenses  are 
incurred  by  the  producer  itself  or  by  an 
agent.  Furthermore,  there  is  no  evidence 
that  the  inclusion  of  commission 
expenses  in  SG&A  results  in  double 
counting  selling  expenses.  Therefore, 
we  conclude  that  it  is  appropriate  to 
include  all  other  selling  expenses,  with 
the  exception  of  ocean  freight,  inciured 
by  the  Indian  seafood  companies,  in  the 
calculation  of  SG&A. 

Comment  9:  Calculation  of  Profit 

NNL  argues  that  in  calculating  a 
smrogate  value  for  profit,  the 
Department  should  use  the  actual  profit 
data  for  the  fom  Indian  companies 
instead  of  using  zero  where  the 
company  inciured  a  loss. 

Department’s  Position 

We  disagree  with  NNL.  Section 
773(e)(2)(A)  requires  that  profit  for  CV 
be  based  on  sales  in  the  ordinary  course 
of  trade.  Negative  profit,  or  loss, 
indicates  that  the  surrogate  company 
used  to  value  profit  made  sales  below 
the  cost  of  production,  which  are 
outside  the  ordinary  comse  of  trade. 
Therefore,  the  Department  treated  the 
surrogate  company’s  loss  as  zero  profit. 
See  Bicycles. 

Comment  10:  Exchange  Rates 

Petitioner  argues  that  the  Department 
should  use  exchange  rates  based  on  the 
period  of  review  (POR)  average  rather 
than  the  date  of  sale  to  convert  surrogate 
values.  Petitioner  contends  that  the 
approach  used  in  the  preliminary 
results  is  inconsistent  with  the 
Department’s  practice  in  other  NME 
cases.  Petitioner  claims  that  while  the 
Department  uses  exchange  rates  in  effect 
on  the  date  of  sale  to  translate  the  price 
of  a  U.S.  sale  that  is  stated  in  non-U.S. 
currency,  the  normal  value  is  intended 
to  represent  a  POR-average  value. 
Petitioner  maintains  that  it  is 
inconsistent  to  first  inflate  pre-POR 
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surrogate  values  to  the  FOR  and  then 
translate  the  inflated  price  to  U.S. 
dollars  using  only  the  date-of-sale 
exchange  rate. 

Depcutment’s  Position 

We  agree  with  petitioner,  in  part.  In 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People’s  Republic  of  China;  Final 
Results  of  1 996-1997  Antidumping  Duty 
Administrative  Review,  63  FR  63842 
(November  17, 1998),  the  Department 
discussed  this  issue  at  length  and 
determined  that  using  a  POR-average  is 
a  more  appropriate  method  for  currency 
conversion  than  the  date  of  sale  as 
stated  in  section  351.415  of  the 
Department’s  regulations. 

In  this  case,  however,  the  factors  of 
production  were  reported  for  a  period 
prior  to  the  POR  and  valued  for  a  period 
concmrrent  with  the  period  in  which  the 
factors  were  reported.  Therefore,  in 
order  to  ensure  a  more  accvnate 
valuation  of  the  factors  of  production, 
we  valued  factors  for  the  same  period 
for  which  they  were  reported.  Where 
necessary,  we  inflated  factor  values  to 
the  factor  valuation  period.  We  then 
used  a  simple  average  exchange  rate  to 
convert  factor  values  to  U.S.  dollars. 

Comment  1 1 :  Ministerial  Errors  Alleged 
by  NNL 

NNL  contends  that  the  Department 
did  not  convert  rupees  into  dollars 
when  calculating  domestic  inland 
freight  and,  therefore,  should  correct 
this  in  its  calculations  for  the  final 
results  of  review. 

Department’s  Position 

We  agree  with  NNL  and  have 
corrected  the  error  for  these  final  results 
of  review. 

Final  Results  of  Review 

As  a  result  of  our  review  and  the 
conunents  received,  we  have  changed 
the  results  from  those  presented  in  our 
preliminary  results  of  the  review. 
Therefore,  we  determine  that  the 
following  weighted-average  margin 
exists  as  a  result  of  our  review: 


Manufacturer/ 

Exporter 

Time  period 

Margin 

(per¬ 

cent) 

Ningbo  Naniian  Fro¬ 
zen  Foods  Co., 

Ltd . 

09/01/97- 

03/31/98 

0.00 

We  will  instruct  the  Customs  Service 
not  to  assess  antidumping  duties  on 
entries  of  the  subject  merchandise  from 
NNL  made  during  the  POR. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-827] 

Static  Random  Access  Memory 
Semiconductors  From  Taiwan; 
Antidumping  Duty  New  Shipper 
Review;  Time  Limits 


Furthermore,  the  following  cash 
deposit  rates  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  freshwater 
crawfish  tail  meat  from  the  PRC  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  for  NNL, 
which  was  found  to  merit  a  separate  rate 
for  the  final  results  of  this  review,  the 
cash  deposit  rate  will  be  0.00  percent: 

(2)  for  previously-reviewed  PRC  and 
non-PRC  exporters  with  separate  rates, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
'  the  most  recent  period;  (3)  for  all  other 
PRC  exporters,  the  cash  deposit  rate  will 
be  the  PRC-wide  rate,  201.63  percent; 
and  (4)  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  351.402(fl  to  file  a 
certificate  regarding  the  reimbirrsement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department’s  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failiure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  review  and  notice 
cU’e  issued  and  published  in  accordance 
with  section  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  351.214. 

Dated;  May  17, 1999. 

Bernard  Carreau, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-13075  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  3510-OS-(> 


AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  Time 
Limits  of  Preliminary  Results  of  Review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limits  of  the 
preliminary  results  of  the  antidumping 
duty  new  shipper  review  of  static 
random  access  memory  semiconductors 
from  Taiwan.  The  review  covers  one 
manufactmer/exporter  of  the  subject 
merchandise  to  the  United  States  for  the 
period  October  1, 1997,  through 
September  30, 1998. 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Sergio  Gonzalez, 
Office  5,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone;  (202) 
482-1776,  or (202)  482-1779, 
respectively. 

SUPPLEMENTARY  INFORMATION*.  On 

December  7, 1998,  the  Department  of 
Commerce  (the  Department)  initiated  a 
new  shipper  review  relating  to  the 
antidumping  duty  order  on  static 
random  access  memory  semiconductors 
from  Taiwan,  covering  the  period 
October  1, 1997,  through  September  30, 
1998  (63  FR  67456).  Therefore,  the 
current  deadline  for  the  preliminary 
results  of  this  new  shipper  review  is 
June  7, 1999.  Section  751(a)(2)(B)(iv)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  requires  the  Department  to  issue 
preliminary  results  within  180  days 
after  the  date  on  which  the  new  shipper 
review  was  initiated.  However,  when 
the  Department  determines  that  a  case  is 
extraordinarily  complicated,  it  may 
extend  the  180-day  period  to  300  days, 
according  to  19  CFR  351.214(i)(2),  (62 
FR  27296,  27396  (1997)).  Pmsuant  to 
section  751(a)(2)(B)(iv)  of  the  Act,  the 
Department  has  determined  that  this 
case  is  extraordinarily  complicated, 
given  that  extra  time  is  needed  to 
analyze  complex  sales  and  difference  in 
merchandise  issues.  For  further 
discussion  see  memorandum  to  Robert 
S.  LaRussa  dated  May  17, 1999. 

Thus,  in  accordemce  with  the 
statutory  and  regulatory  authority  cited 
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above,  the  Department  is  extending  the 
deadline  for  issuing  the  preliminary 
results  of  this  new  shipper  review  by 
120  days  to  no  later  than  October  4, 
1999.  We  plan  to  issue  the  final  results 
within  90  days  after  the  date  the 
preliminary  results  are  issued.  This 
extension  is  in  accordance  with  section 
751(a)(2){B)(iv)  of  the  Act. 

Dated:  May  17,  1999. 

Bernard  Carreau, 

Deputy  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  99-13073  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

[I.D.  051499B] 

Mid- Atlantic  Fishery  Management 
Council  (MAFMC);  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council’s  Dolphin/Wahoo 
Committee  with  Advisors  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
Monday,  June  7, 1999,  from  1:00-4:00 
p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Hilton  Norfolk  Airport,  1500  N. 
Military  Highway  @  Northampton 
Boulevard,  Norfolk,  VA,  telephone: 
757-466-8000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone;  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 

pmpose  of  this  meeting  is  to  review  the 
South  Atlantic  Council’s  Dolphin/ 
Wahoo  options  paper  and  develop 
recommendations  to  be  presented  to  the 
South  Atlantic  Dolphin/Wahoo 
Advisors  diming  its  June  14—18, 1999 
Council  meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
such  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  office{see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  May  17, 1999. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-13081  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050399C] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings; 
correction. 

SUMMARY;  In  the  Federal  Register  notice 
dated  May  10, 1999,  in  the  SUMMARY 
section,  a  city  was  cited  incorrectly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  907-271-2809. 

Correction 

In  the  Federal  Register  of  May  10, 
1999,  in  FR  Doc.  99-1697,  on  page 
25026,  in  the  second  column,  correct 
the  SUMMARY  caption  to  read: 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  wiU  meet  in 
Kodiak,  AK  the  week  of  June  7, 1999. 

Dated:  May  17, 1999. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-13080  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Requirements  for  Patent  Applications 
Containing  Nucleotide  Sequence  and/ 
or  Amino  Acid  Sequence  Disclosures 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DoC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  July  23, 1999. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Office- of  the 
Chief  Information  Officer,  Department 
of  Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Esther  M.  Kepplinger,  Director, 
Technology  Center  1750/1760, 
Comments-Patents,  Assistant 
Commissioner  for  Patents,  Washington, 
DC  20231,  by  telephone  at  (703)  308- 
1495,  or  by  facsimile  transmission  to 
(703) 305-3599. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  information  collection  is 
required  by  37  CFR  1.821-1.825.  These 
rules  require  the  use  of  a  standard 
format  for  patent  applicants  to  describe 
the  nucleotide  and  amino  acid  sequence 
data  within  their  patent  applications, 
which  is  consistent  with  World 
Intellectual  Property  Organization 
(WIPO)  Standard  ST.  2  5  (effective  July  1, 
1998).  See  Requirements  for  Patent 
Applications  Containing  Nucleotide 
Sequence  and/or  Amino  Acid 
Disclosures;  Final  Rule  Notice,  63  FR 
29620  (Jime  1, 1998).  Under  this 
standard  format,  sequence  listings  are 
presented  in  an  international,  language 
neutral  format  using  numeric  identifiers 
rather  than  the  former  subject  headings. 

The  Patent  and  Trademark  Office 
(PTO)  uses  this  sequence  listing 
information  in  a  variety  of  ways.  It 
enables  the  PTO  to  effectively  examine 
the  nucleotide  and  amino  acid 
sequences  and  to  process  the  data  more 
efficiently.  The  PTO  also  uses  the  data 
after  examination  to  support  publication 
of  issued  patents.  The  PTO  also  uses  the 
sequences  during  participation  with  the 
Eimopean  and  Japanese  Patent  Offices  in 
a  Trilateral  Sequence  Exchange  Project, 
thereby  facilitating  the  international 
exchange  of  published  Sequence  data. 
After  patent  publication,  the  public  and 
the  bar  associations  can  search  the 
nucleotide/amino  acid  sequence 
listings.  Applicants  also  use  the 
sequence  data  when  preparing  both 
national  and  international  patent 
applications. 
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At  this  time,  nucleotide  and  amino 
acid  sequence  data  is  submitted  to  the 
PTO  in  both  paper  and  computer 
readable  form.  However,  the  PTO  has 
determined  that  the  computer  readable 
form  is  more  useful  to  both  the  public 
and  the  PTO  for  searching  patent 
applications  to  determine  patentability 
and  for  printing  granted  patents.  The 
rules  governing  the  nucleotide  and 
amino  acid  sequence  listings  were 
established  to  overcome  the  lack  of 
uniformity  of  properly  searching  and 
examining  sequences  submitted  only  in 
paper  form.  The  collection  of  this 
information  in  computer  readable  form 
greatly  facilitates  the  work  of  the  PTO. 

In  order  to  ensure  that  the  paper  and 
computer  readable  formats  are  the  same, 
37  CFR  1.821  (Nucleotide  and/or  amino 
acid  sequence  disclosures  in  patent 
applications)  states  that  in  addition  to 
the  paper  copy  and  the  computer 
readable  form,  a  statement  verifying  that 
the  content  of  the  paper  and  computer 


readable  copies  are  the  same  must  be 
submitted  with  the  computer  readable 
copy.  On  October  5, 1998,  the  PTO 
published  an  Advance  Notice  of 
Proposed  Rulemaking  for  Changes  to 
Implement  the  Patent  Business  Goals. 
See  Changes  to  Implement  the  Patent 
Business  Goals;  Advance  Notice  of 
Proposed  Rulemaking,  63  FR  53497 
(October  5, 1998).  One  of  the  proposals 
being  considered  by  the  PTO  will 
permit  applicants  to  file  sequence 
listings  only  on  an  electronic  medium 
(i.e.,  without  a  paper  copy).  See 
Changes  to  Implement  the  Patent 
Business  Goals,  63  FR  at  53510-12. 

II.  Method  of  Collection 

By  mail,  facsimile,  and  hand  carry 
when  the  individual  desires  to 
participate  in  the  information 
collection. 

III.  Data 

OMB  Number:  0651-0024. 


Form  Number(s):  There  are  no  forms 
associated  with  this  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
5,600  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  80 
minutes  to  create  a  nucleotide/amino 
acid  sequence  listing. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  7470  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $0  (no  capital  start-up  or 
maintenance  expenditures  are  required). 
Using  an  hourly  rate  of  $25.00  per  hour 
for  a  para-professional/clerical  worker, 
the  PTO  estimates  $186,750  per  year  for 
salary  costs  associated  with 
respondents. 


Function 

Estimated  time 
for  response 

Estimated  an¬ 
nual  burden 
hours 

Estimated  an¬ 
nual  re¬ 
sponses 

Sequence  Listing  in  Application  . 

Total . 

1.33 

7448 

5600 

7448 

5600 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  May  18, 1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  99-13008  Filed  5-21-99;  8:45  am] 
BILLING  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
action:  Notice. 

In  compliance  with  Section  3506 
(c)(2)(A)  of  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs 
announces  the  proposed  new  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  23,  1999. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Health  Affairs  (OASD), 
Health  Operations  Policy  (HOP),  ATTN: 
LTC  Jane  L.  Meyer,  1200  Defense 
Pentagon,  Washington,  DC  20301-1200. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
OASD-HOP,  at  703-681-1711. 

Title;  Associated  Form;  and  OMB 
Number:  DoD/Reserve  Forces  Annual 
Dental  Examination. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  and  record  the  dental  health 
status  of  members  of  the  Armed  Forces. 
This  form  is  the  means  for  civilian 
dentists  to  record  the  results  of  their 
findings  and  provide  the  information  to 
the  member’s  military  organization.  The 
military  organizations  are  required  by 
Department  of  Defense  policy  to  track 
the  dental  status  of  its  members. 

Affected  Public:  Business  or  other 
profit:  Not-for-profit  institutions. 

Annual  Burden  Hours:  41,250. 

Number  of  Respondents:  825,000. 

Responses  Per  Respondent:  1. 


27969 


Federal  Register/ Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


Average  Burden  Per  Response:  3 
minutes. 

Frequency:  Annually. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  medical 
professionals  who  provide  dental 
services  to  the  general  public.  Members 
of  the  Armed  Forces  of  the  United  States 
are  the  recipients  of  the  dental 
examination.  The  Armed  Forces  Reserve 
component  members  must  maintain 
their  dental  health  at  a  predetermined 
level  so  problems  do  not  occur  when 
they  are  deployed  to  a  military 
operation.  Reserve  component  members 
usually  receive  their  dental  care  from 
civilian  dentists;  therefore  it  would  be 
civilian  dentists  who  would  complete 
the  form.  Following  a  routine  dental 
examination,  the  dentist  would  review 
the  categories  listed  on  the  form  and 
circle  the  number  corresponding  to  the 
condition  that  best  describes  the  dental 
health  of  the  patient.  If  dental  problems 
can  be  identified,  they  are  indicated  on 
the  form.  Once  the  form  is  complete  and 
the  dentist  signs  it,  the  member  takes 
the  form  back  to  the  organization  to 
which  they  belong.  The  information  on 
the  form  is  logged  into  a  database.  The 
form  is  kept  in  the  health  record  until 
no  longer  needed  and  then  it  is 
destroyed. 

Dated:  May  14, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  99-12803  Filed  5-20-99;  8:45  am] 
BILLING  CODE  5001-10-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  23, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651,  or  should  be  electronically 
mailed  to  the  internet  address  Pat 


SherriU@ed.gov,  or  should  be  faxed  to 
202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Aat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  bmden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dated:  May  18, 1999. 

William  E.  Burrow, 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Randolph-Sheppard 
Vending  Facility  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households.  Federal  Government,  State, 
local  or  Tribal  Gov’t,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  51. 

Bvnden  Hours:  720. 

Abstract:  The  information  is  needed 
to  evaluate  the  effectiveness  of  the 
program  and  to  promote  growth.  The 
information  is  transmitted  to  State 
agencies  to  assist  in  the  conduct  and 
expansion  of  the  program  at  the  State 
level.  Respondents  are  the  designated 
State  vocational  rehabilitation  agencies. 

[FR  Doc.  99-12994  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  arul  Secondary 
Education 

Office  of  Speciai  Education  and 
Rehabilitative  Services 

Intent  To  Repay  the  Connecticut 
Department  of  Education;  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  the  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Connecticut  Department  of  Education, 
an  amount  equal  to  75  percent  of  the 
$146,760.00  of  previously  disallowed 
funds  recovered  by  the  U.S.  Department 
of  Education  under  the  terms  of  a  May 
29, 1996,  settlement  agreement.  This 
notice  describes  the  State’s  plan  for  the 
use  of  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
The  notice  invites  comments  on  the 
proposed  grantback. 

DATES:  All  comments  must  be  received 
on  or  before  June  23, 1999. 

ADDRESSES:  All  comments  concerning 
the  portion  of  the  grantback  that 
provides  funds  under  the  former 
Chapter  1  Handicapped  Program  should 
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be  addressed  to  Ruth  Ryder,  Office  of 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W.,  Room 
3609,  Mary  E.  Switzer  Building, 
Washington,  D.C.  20202-6135. 

Comments  may  also  be  sent  through  the 

Internet  to:  rufii _ ^ryder@ed.gov. 

Commenters  must  include  the  term 
“grantback  comment”  in  the  subject  line 
of  any  electronic  message. 

All  comments  concerning  the  portion 
of  the  grantback  that  provides  funds 
under  the  Migrant  Education  Program 
(MEP)  should  be  addressed  to  Francisco 
Garcia,  Director,  Office  of  Migrant 
Education,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 

SW,  Washington,  DC  20202-6135. 
Comments  may  also  be  sent  through  the 

Internet  to:  firanscisco _ garcia®  ed.gov. 

Commenters  must  include  the  term 
“grantback  comment”  in  the  subject  line 
of  any  electronic  message. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  former  Chapter  1  Handicapped 
Program,  Martin  Benton,  U.S. 

Department  of  Education,  400  Maryland 
Avenue,  SW,  (Mary  E.  Switzer  Building, 
Room  3615),  Washington,  DC  20202- 
6135.  Telephone:  (202)  205-9028.  For 
the  MEP,  Delores  Warner,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (FOB-6,  Room  3W330), 
Washington,  DC  20202-6135. 

Telephone:  (202)  260-1941.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TTD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8349. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  disk)  on  request 
to  the  contact  persons  listed  in  the 
preceding  paragraph. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Department  has  recovered 
$146,760  from  the  Connecticut 
Department  of  Education  (Connecticut) 
in  satisfaction  of  claims  arising  under 
program  determination  letters  (PDLs) 
issued  on  March  31, 1992  (Connecticut 
I)  (Audit  Control  Number  01-03261G) 
and  March  24, 1994  (Connecticut  II) 
(Audit  Control  Number  01-23237). 
These  funds  were  recovered  under  the 
terms  of  a  settlement  agreement,  entered 
into  between  Connecticut  and  the 
Department  on  May  29, 1996,  which 
resolved  both  these  audit 
determinations. 

Under  the  first  PDL,  Connecticut  I,  the 
Department’s  PDL  demanded  a  refund 
in  the  amount  of  $575,329  for  violations 


I 

E 


of  applicable  requirements  in  Office  of 
Management  and  Budget  (OMB) 

Circular  A-87  in  fiscal  years  1988  and 
1989  relating  to  recordkeeping  for 
employees  with  multi-program 
responsibilities.  Funds  were  disallowed 
for  the  following  programs:  Bilingual 
Education  State  Grant  ($94,134); 
Education  Consolidation  and 
Improvement  Act  (ECIA)  Migrant 
Education  State  Formula  Grant 
($108,385);  Chapter  1  of  the  ECIA 
Education  for  Disadvantaged,  State 
Administration  ($36,120);  Chapter  2  of 
the  ECIA  ($263,605);  Part  B  of  the 
Education  of  the  Handicapped  Act 
($29,272);  and  Preschool  Grants  for 
Children  with  Disabilities  ($43,910). 
Based  on  documentation  that 
Connecticut  submitted  after  it  filed  its 
application  for  review  of  this  PDL  with 
the  Office  of  Administrative  Law  Judges 
(OALJ),  the  Department  withdrew  its 
claim  relating  to  Chapter  2  of  the  ECIA 
($263,605)  and  the  Bilingual  Education 
State  Grant  program  ($94,134).  With  the 
withdrawal  of  these  two  claims,  the 
amount  at  issue  in  Connecticut  I  was 
reduced  from  $575,329  to  $217,590. 
Under  the  terms  of  the  May  29, 1996, 
settlement  agreement,  the  Department 
recovered  from  Connecticut  $82,500  of 
these  funds.  Connecticut  has  requested 
a  grantback  of  75  percent  of  this 
amount,  or  $61,875.  The  grantback 
application  specifies  that  these  funds 
will  be  used  under  the  Migrant 
Education  Program  (Title  I,  Part  C  of  the 
Elementary  and  Secondary'  Education 
Act  of  1965  (ESEA)),  as  amended  by  the 
Improving  America’s  Schools  Act, 
which  has  superseded  the  former  ECIA. 

Under  the  second  PDL,  Connecticut  II, 
the  Department’s  PDL  demanded  a 
refund  of  $558,162  for  similar 
recordkeeping  violations  in  fiscal  years 
1990 'and  1991  relating  to  the  following 
Federal  programs:  Bilingual  Education 
State  Grant  program  ($100,566);  Carl  D. 
Perkins  Vocational  Education  Act 
($3,133);  Chapter  1  Handicapped 
($201,438);  Chapter  2  of  the  Elementary 
and  Secondary  Education  Act  (ESEA) 
($234,640);  and  Handicapped  Special 
Studies  ($18,385).  Based  on 
documentation  that  Connecticut 
submitted  after  it  filed  its  application 
for  review  of  this  PDL  with  the  OALJ, 
the  Department  withdrew  its  claims 
relating  to  Chapter  2  of  the  ESEA 
($234,640)  and  the  Bilingual  Education 
State  Grant  program  ($100,566).  With 
the  withdrawal  of  these  two  claims,  the 
amount  at  issue  in  Connecticut  II  was 
reduced  fi-om  $558,162  to  $222,956. 
Under  the  terms  of  the  May  29, 1996, 
settlement  agreement,  the  Department 
recovered  from  Connecticut  $64,260. 


Connecticut  has  requested  a  grantback 
of  75  percent  of  this  amount,  or  $48,195. 
The  SEA’s  grantback  application 
specifies  that  these  funds  will  be  used 
under  Part  B  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA), 
which  now  encompasses  the  Chapter  1 
Handicapped  program — one  of  the 
programs  covered  by  the  recovery  of 
funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
1234h(a),  provides  that  whenever  the 
Secretary  has  recovered  program  funds 
following  a  final  audit  determination, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
recipient  affected  by  that  determination 
an  amount  not  to  exceed  75  percent  of 
the  recovered  funds.  The  Secretary  may 
enter  into  a  grantback  agreement 
arrangement  if  the  Secretary  determines 
that  the — 

(1)  Practices  or  procedures  of  the 
recipient  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  recipient  is,  in  all  other  respects,  in 
compliance  with  the  applicable 
program; 

(2)  The  recipient  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program,  and  to  the 
extent  possible,  benefit  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  recipient’s  plan 
would  serve  to  achieve  the  pvnposes  of 
the  program  under  which  the  funds 
were  originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Agreement 

Pursuant  to  section  459(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback  of 
$110,070  which  is  75  percent  of  the 
principal  amount  recovered  by  the 
Department  and  has  submitted  a  plan 
for  use  of  the  grantback  funds  to  meet 
the  special  education  needs  of  both 
children  served  under  the  MEP  and  Part 
B  of  the  IDEA.  Specifically,  the  SEA  has 
applied  for  a  grantback  of  $61,875  of 
recovered  MEP  funds  and  $48,195  of 
recovered  Chapter  1 — Handicapped 
Program  funds. 

According  to  the  plan,  Connecticut 
will  utilize  the  funds  to  provide 
additional  services  to  the  Title  I  migrant 
education  summer  programs  located  in 
urban  school  districts — Bridgeport, 
Hartford,  Meriden,  New  Britain,  New 
Haven,  New  London,  Waterbury  and 
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Windham — that  have  been  identified  as 
priority  districts  because  of  academic 
need.  These  funds  will  benefit  a 
population  (eligible  migrant  children) 
that  is  similar  to  the  population  affected 
by  the  misexpenditures  that  resulted  in 
the  recovery  of  funds. 

According  to  the  plan,  Connecticut 
will  utilize  the  recovered  Chapter  1 
Handicapped  Program  funds  to  enhance 
transition  services  for  secondary  age 
youth  with  disabilities.  This  program 
will  benefit  a  similar  population 
(secondary  age  youth  with  disabilities) 
to  the  population  that  was  affected  by 
the  misexpenditures  that  resulted  in  the 
recovery  of  funds.  Specifically,  30 
students  with  disabilities  will  be 
selected  to  participate  in  a  program  that 
is  designed  to  provide  work  experience 
opportunities  for  young  adults  with 
disabilities  to  assist  them  in  defining 
appropriate  career  directions.  These 
funds  will  be  expended  consistent  with 
the  requirements  of  Part  B  of  the  IDEA, 
this  supplemental  program  will  serve 
the  population  of  students  that  was 
eligible  for  services  under  the  Chapter  1 
Handicapped  Program. 

D.  The  Assistant  Secretaries’ 
Determinations 

The  Assistant  Secretaries  have 
carefully  reviewed  the  application  and 
plan  that  Connecticut  submitted.  Based 
upon  that  review,  the  Assistant 
Secretaries  have  determined  that  the 
conditions  set  forth  in  GEPA  have  been 
met.  These  determinations  are  based 
upon  the  best  information  available  to 
the  Assistant  Secretaries  at  the  present 
time.  If  this  information  is  not  accurate 
or  complete,  the  Assistant  Secretaries 
may  take  other  appropriate 
administrative  action.  In  finding  that  the 
conditions  of  section  459  of  GEPA  have 
been  met,  the  Assistant  Secretaries  make 
no  determination  concerning  any 
pending  audit  recommendations  or  final 
audit  determinations. 

E.  Notice  of  the  Secretary’s  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  payment  would  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  Connecticut  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$110,070;  $61,875  for  funds  recovered 
under  the  MEP  and  $48,195  for  funds 


recovered  under  the  Chapter  1 
Handicapped  Program. 

F.  Terms  and  Conditions  Under  Which 
Payment  Under  a  Grantback 
Arrangement  Would  Be  Made 

Connecticut  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
curangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(h)  The  plan  that  Connecticut 
submitted  and  any  amendments  to  that 
plan  that  are  approved  in  advance  by 
the  Secretary; 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1999,  in 
accordance  with  Section  459(c)  of  GEPA 
and  Connecticut’s  plan. 

(3)  Connecticut  will,  no  later  than 
December  31, 1999,  submit  a  report 
that — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget;  and  (b)  Describes  the 
results  and  effectiveness  of  the  project 
for  which  the  funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditure  of  funds  awarded  under  the 
grantback  arrangement. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Portable  Document 
Format  (PDF)  on  the  World  Wide  Web 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 
To  use  the  PDF  you  must  first  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have  any 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office,  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.011,  Migrant  Education  Program 
(ESEA,  Title  I,  Part  C);  and  Catalog  of  Federal 


Domestic  Assistance  No.  84.027,  Special 
Education-Grants  to  States  (IDEA,  Part  B)) 
Dated:  May  17, 1999. 

Judith  Johnson, 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  99-13086  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 

agency:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford  Site.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
dates:  Thursday,  June  3, 1999:  9:00 
a.m.-4:30  p.m.;  Friday,  June  4, 1999: 
8:30  a.m.— 4:00  p.m. 
addresses:  Ridpath  Hotel,  W.  515 
Sprague,  Spokane,  WA  99201,  ph:  509- 
838-6122. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland,  WA,  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 
June  3, 1999 

•  Opening 

•  Office  of  River  Protection  (ORP) — 
Proposed  Organizational  Structure 
and  Operating  Initiatives 

•  Discussion  on  Spent  Fuel 

•  Discussion  on  Hanford  Remedial 
Action  Enviroiunental  Impact 
Statement 

June  4, 1999 

•  Opening 

•  Board  Business 

•  Multimedia  Inspection 

•  Plutonium  Disposition 

•  Response  to  other  HAB  Advice 

•  Adjourn 

Participation:  The  meeting  is  open  to 
the  public.  Written  statements  may  be 


27972 


Federal  Register/ Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


filed  with  the  Committee  either  before 
or  after  the  meeting.  Individuals  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Gail 
McClure’s  office  at  the  address  or 
telephone  number  listed  above. 

Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments  neen  the  beginning  of 
the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Weishington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday- 
Friday,  except  Federal  holidays. 

Minutes  will  also  be  avculable  by 
writing  to  Gail  McClure,  Department  of 
Energy  Richland  Operations  Office,  P.O. 
Box  550,  Richland,  WA  99352,  or  by 
calling  her  at  (509)  373-5647. 

Issued  at  Washington,  DC  on  May  19, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  99-13078  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Envirorunental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  Jime  2, 1999:  6:00 
p.m.-9:00  p.m. 

ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 


Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

•  Call  to  Order 

•  Election  of  Vice  Chair 

•  SSAB  Transportation  Workshop  at 

DOE/Femald  Reports  from 
Participants 

•  Agenda  Preparation  for  July  7  CAB 

Meeting  in  Beatty,  NV 

•  Workplan  Updates 

•  Presentations 

•  Public  Comment/Questions 

•  Break 

•  Review  Action  Items 

•  Approve  Meeting  Minutes 

•  Committee  Reports 

•  Public  Comment 

•  Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  them  15  days  in  advance 
of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PubUc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC  on  May  19, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-13079  Filed  5-21-99;  8:45  am] 
BILLING  CODE  645CM)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-521-000] 

Avoca  Natural  Gas  Storage;  Notice  of 
Application 

May  18, 1999. 

Take  notice  that  on  May  10, 1999, 
Avoca  Natural  Gas  Storage  (Avoca),  One 
Bowdoin  Square,  Boston,  Massachusetts 
02114,  filed  in  Docket  No.  CP99-521- 
000,  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act,  an  application  for 
permission  and  approval  to  abandon  all 
of  its  certificated  facilities  by  sale  to 
Northeastern  Gas  Caverns,  LLC.  Avoca 
also  seeks  to  abandon  its  section  7(c) 
certificate  and  its  blanket  certificate 
imder  section  284.224  of  the 
Commission’s  Regulations.  The  facilities 
were  to  be  constructed  in  Steuben 
County,  New  York.  Avoca’s  request  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  8, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  of  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  and 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
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believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  he  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Avoca  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12977  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-304-000] 

Gas  Research  Institute;  Revised 
Refund  Report 

May  18,  1999. 

Take  notice  that  on  May  12, 1999,  the 
Gas  Research  Institute  (GRI)  filed  a 
revised  report  listing  its  1998  refunds  to 
its  pipeline  members. 

GRI  states  that  revised  refunds, 
totaling  $33,680,439  to  twenty-seven 
pipelines,  were  made  in  accordance 
with  the  Commission’s  September  27, 
1996  Opinion  No.  407  (76  FERC  61,337). 

GRI  states  that  it  has  served  copies  of 
the  filing  to  each  person  included  on  the 
Secretary’s  service  list  in  Docket  No. 
RP98-235-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  * 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watsons,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12986  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-32-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff  and  Filing 
of  Non-Conforming  Service  Agreement 

May  18, 1999. 

Take  notice  that  on  on  May  10, 1999, 
Kern  River  Gas  Transmission  Company 
(Kem  River)  tendered  a  non-conforming 
service  agreement  and  the  following 
tariff  sheets  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  May  1, 1999. 

Second  Revised  Sheet  No.  2 
Sheet  Nos.  892  through  899 
Original  Sheet  No.  900 

The  purpose  of  this  filing  is  to  submit 
a  Rate  Schedule  KRF-1  service 
agreement  between  Barrett  Resources 
Corporation  and  Kem  River  which  does 
not  conform  to  Kern  River’s  Rate 
Schedule  KRF-1  form  of  service 
agreement,  and  to  reference  this 
agreement  in  Kern  River’s  tariff. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  Kem  River’s 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12979  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-274-000] 

Kern  River  Gas  Transmission 
Company;  Notice  Convening  Session 

May  18, 1999 

Take  notice  that  on  March  31, 1999, 
Kern  River  Gas  Transmission  Company 
(Kem  River)  filed  tariff  sheets  to 
implement  the  terms  of  a  Stipulation 
and  Agreement  dated  March  31, 1999, 
agreed  to  by  Kem  River  and  its 
customers.  On  April  30, 1999,  the 
Commission  accepted  and  suspended 
the  proposed  tariff  sheets  to  become 
effective  May  1, 1999,  subject  to  refund. 
Commission  also  directed  the  Dispute 
Resolution  Service  to  convene  a  meeting 
of  the  parties  by  May  30, 1999,  to 
arrange  a  process  that  will  foster 
negotiation  and  agreement  between 
Kern  River  Gas  Transmission  Company 
and  Sempra  Energy  Trading. 

The  Commission’s  Dispute  Resolution 
Service  will  conduct  such  a  meeting  on 
May  26, 1999,  commencing  at  9  a.m.,  in 
Room  3M-3,  at  the  Commission’s  offices 
in  Washington  DC.  The  meeting  will 
cover  what  processes  can  be  taken  to 
reach  a  consensual  agreement,  including 
whether  to  use  an  alternative  dispute 
resolution  process  and/or  an 
appropriate  third  party  neutral. 

All  parties  are  invited  to  attend.  If  a 
party  has  any  questions,  please  call 
Richard  Miles,  Director,  Office  of 
Dispute  Resolution  Service,  at  202-208- 
0702  (E-mail:  richard.miles@ferc.fed.us). 
Linwood  A.  Watson,  Jr. 

Acting  Secretary. 

[FR  Doc.  99-12990  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-268-001] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

May  18, 1999.  '* 

Take  notice  that  on  May  12, 1999, 

Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  filed  the  following  tciriff 
sheet  to  be  included  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1: 
Substitute  Third  Revised  Sheet  No.  87 

The  purpose  of  this  filing  is  to  comply 
with  Commission  Order  in  Docket  No. 
RP99-268-000,  issued  April  27, 1999 
wherein  the  Commission  instructed  Mid 
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Louisiana  Gas  Company  to  revise  its 
tariff  to  include  GISB  Standard  4.3.5, 
Version  1.2  in  the  text  of  its  tariff. 

Mid  Louisiana  requests  that  the 
Commission  grant  a  waiver  of  section 
154.207  of  the  Commission’s 
Regulations  thereby  allowing  the 
indicated  tariff  sheet  to  be  accepted  to 
be  effective  May  1, 1999. 

Pursuant  to  section  154.7(a)(7)  of  the 
Commission’s  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  additional  requirement  of  the 
Regulations  in  order  to  permit  the 
tendered  tariff  sheet  to  become  effective 
May  1, 1999  as  submitted. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;/ /www.ferc.fed.us/ online/ 
rims.htm  (call  202-208—2222  for 
assistance). 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  99-12989  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-278-0021 

Midcoast  interstate  Transmission; 
Notice  of  Request  for  Waiver  and 
Extension  of  Time 

May  18, 1999. 

Take  notice  that  on  May  10, 1999, 
Midcoast  Interstate  Transmission  (MIT) 
tendered  for  filing  a  motion  for  waiver 
of  EDI  requirements  and  an  extension  of 
time  to  comply  with  electxonic 
communication  and  Internet  transaction 
requirements  of  Commission  Order  Nos. 
587,  587-B,  587-C,  587-G,  and  587-1. 

In  support  of  its  request,  MIT  asserts 
that  the  company  is  still  in  the  process 
of  replacing  its  existing  computer 
system  and,  although  progress  has  been 
made  on  its  Website,  MIT  has  not  yet 
been  able  to  achieve  full  compliance 
with  the  Commission’s  existing 
requirements.  MIT  states  that  additional 


time  is  needed  to  complete  the  process. 
Further,  MIT  requests  a  continuation  of 
its  ciurrent  one  year  waiver  from  EDI 
requirements  asserting  that  MIT’s  size 
and  customer  base  lend  themselves 
more  adequately  to  Internet  Website 
development  and  do  not  justify  the 
investment  currently  required  for  EDI. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FRDoc.  99-12985  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MT99-1 3-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

May  18,  1999. 

Take  notice  that  on  May  13, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
V'olume  No.  1,  the  following  tariff  sheet 
to  become  effective  July  1, 1999,  Third 
Revised  Sheet  No.  435.  The  proposed 
changes  would  reflect  minor 
administrative  changes  respecting  a 
shared  employee  of  the  unbundled  sales 
operating  unit. 

National’s  proposed  tariff  sheet  is 
filed  to  comply  with  the  requirement  in 
18  CFR  Section  250.16  that  pipelines 
which  conduct  transportation 
transactions  with  affiliated  marketing  or 
brokering  entities  must  update  and 
refile,  to  reflect  changes,  the  tariff 
provisions  required  by  that  regulation. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  protestants  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12980  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  6879-019] 

Southeastern  Hydro-Power,  Inc;  Site 
Visit 

May  18, 1999. 

Take  notice  that  Commission  staff 
will  hold  a  site  visit  with  Southeastern 
Hydro-Power,  Inc.,  licensee  for  the 
unconstructed  W.  Kerr  Scott 
Hydroelectric  Project,  FERC  No.  6879- 
019.  The  proposed  hydroelectric  project 
would  he  constructed  at  the  existing 
Corps  of  Engineer’s  Dam  located  on  the 
Yadkin  River  near  the  city  of 
Wilkesboro,  North  Carolina.  The  site 
visit  will  be  held  on  Tuesday,  May  25, 
1999,  firom  10:00  a.m.  to  approximately 
1:00  p.m. 

The  purpose  of  the  visit  is  to  enable 
Commission  staff  responsible  for 
preparing  the  environmentcd  assessment 
(EA)  of  the  proposed  license 
amendment  for  the  W.  Kerr  Scott 
Hydroelectric  Project  to  view  the 
existing  Corps  facilities  and  nearby 
areas.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  site  visit. 

Participants  will  meet  at  10:00  a.m.  in 
the  parking  lot  adjacent  to  the  existing 
fishing  pier  at  the  W.  Kerr  Scott  Dam, 
located  on  Old  Route  268.  Participants 
should  provide  their  own  transportation 
to  and  from  the  site. 

If  you  have  any  questions  concerning 
this  matter,  please  contact  Jim  Haimes, 
EA  Coordinator  for  the  Commission,  at 
(202)  219-2780  or  Charles  Mierek  of 
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Southeastern  Hydro-Power,  Inc.  at  (864) 
579-4405. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12983  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-9-001] 

The  Union  Light,  Heat  and  Power 
Company;  Amendment  to  Petition  for 
Rate  Approval 

May  18, 1999. 

Take  notice  that  on  May  7, 1999,  The 
Union  Light,  Heat  and  Power  Company 
(Union  Light)  filed  an  amendment  to  its 
February  12, 1999  Petition  for  Rate 
Approval  in  the  above-captioned 
proceeding.  This  amended  filing 
corrects  inadvertent  errors  to  the  cost  of 
service  underlying  its  proposed  rate  for 
service  pursuant  to  its  Order  No.  63 
blanket  certification  issued  on 
December  1, 1998,  in  Docket  No.  CP98- 
70-000.  The  correction  yields  a 
reduction  of  $0.0443  per  Dekatherm  of 
demand  from  the  rate  that  went  into 
effect  on  March  1, 1999.  Union  Light 
proposes  an  effective  date  of  May  7, 
1999,  for  the  revised  rate.  Union  Light 
proposes  to  refund  the  over  collections 
for  the  period  March  1, 1999  through 
may  6, 1999,  through  an  adjustment  to 
the  next  monthly  invoice  submitted  to 
the  affected  customers. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protect  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  May  20, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  the  intervene. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12987  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-29-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Filing 

May  18, 1999. 

Take  notice  that  on  May  10, 1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  May  7, 
1999: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  376 
Twenty-first  Revised  Sheet  No.  777 
Fifteenth  Revised  Sheet  No.  778 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12978  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7454-005] 

El  Dorado  irrigation  District; 
Avaiiability  of  Draft  Environmentai 
Assessment 

May  18, 1999. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  an  application  to 
surrender  the  exemption  for  the  Weber 


Dam  Project.  The  DEA  finds  that 
approval  of  the  proposed  amendment 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  The  Weber 
Dam  Project  is  located  on  the  North 
Fork  Weller  Creek,  in  El  Dorado  County, 
California. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  are  available  for 
inspection  and  reproduction  at  the 
Conunission’s  Public  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  DEA  may 
be  viewed  on  the  web  at  http://online/ 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Please  submit  any  comments  on  the 
DEA  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
or  substance  should  be  supported  by 
appropriate  documentation.  Coimnents 
should  be  addressed  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  7454-005 
to  all  comments. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12984  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Proposed  Change  in  Project  Boundary 
and  Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

May  18, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Change  in 
Project  Boundary. 

b.  Project  No:  2454-042. 

c.  Date  Filed:  April  26, 1999; 
supplemented  May  5, 1999. 

d.  Applicant:  Minnesota  Power,  Inc. 

e.  Name  of  Project:  Sylvan 
Hydroelectric  Project. 

f.  Location:  On  the  Crow  Wing  River 
in  Cass,  Crow  Wing,  and  Morrison 
Counties,  Minnesota.  The  project  does 
not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bob  Bohm, 
Minnesota  Power,  Inc.,  1201  11th  Street 
N.E.,  P.O.  Box  60,  Little  Falls,  MN 
56345,  (320)  632-2318,  extension  5042. 
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i. 


i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Naugle  at  (202)  219-2805,  or  by  e-mail 
at  steven.naugle@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]une  28, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Please  include  the  project  number 
(2454-042)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Minnesota 
Power  Inc.  proposes  to  change  the 
project  boundary  to  exclude  two  parcels 
of  land  from  the  project.  The  two 
parcels,  consisting  of  a  total  of  20.42 
acres,  would  be  conveyed  to  the  Cragun 
Corporation  for  use  in  developing  an 
addition  to  an  existing  golf  course. 

l.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us./ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conunission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

‘RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary  at  the 


above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12981  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Transfer  of  License  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

May  18.  1999. 

'Take  notice  that  the  following 
application  has  been  filed  vyith  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  2334-018. 

c.  Date  Filed:  April  28,  1999. 

d.  Applicants:  Western  Massachusetts 
Electric  Company  (WMECO)  and 
Consolidated  Edison  Energy,  Inc.  (CEEI). 

e.  Name  of  Project:  Gardners  Falls. 

f.  Location:  On  the  Deerfield  River  in 
Franklin  County,  Massachusetts.  The 
project  does  not  occupy  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  801. 

h.  Applicant  Contacts:  For  WMECO: 
Lisa  M.  Anderson,  Western 
Massachusetts  Electric  Company,  c/o 
Public  Service  Company  of  New 
Hampshire,  P.O.  Box  330,  1000  Elm 
Street,  Manchester,  NH  03105,  (603) 
634—2273.  For  CEEI:  Brian  E.  Cray,  Law 
Department,  Consolidated  Edison 
Company  of  New  York,  Inc.,  4  Irving 
Place,  Room  1810-S,  New  York,  NY 
10003,  (212)  460-3245  and  Joseph  C. 
Bell,  Hogaii  &  Hartson  LLP,  555  13th 
Street,  NW,  Washington,  DC  20004, 

(202)  637-5780. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Hunter  at  (202)  219-2839,  or  e-mail 
address:  james.hunter@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  June  14, 1999. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David 
P.  Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number 
(P-2334-018)  on  any  comments  or 
motions  filed. 

K.  Description  of  Proposal:  WMECO 
proposes  to  transfer  the  license  for  the 
Gardners  Falls  Project  to  a  wholly- 
owned  subsidiary  of  CEEI,  which  will 
be  formed  in  the  near  future. 

l.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  addresses  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary  at  the 
above-mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  me  invited  to  file 
comments  on  the  described  application. 
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A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12982  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  18, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PTeliminary 
Permit. 

b.  Project  No.:  11719-000. 

c.  Date  Filed:  April  12, 1999. 

d.  Applicant:  Potter  Hydroelectric 
Authority. 

e.  Name  of  Project:  Montgomery 
Locks  and  Dam  Hydroelectric  Project. 

f.  Location:  On  the  Ohio  River  in 
Potter  Township,  in  Beaver  County, 
Pennsylvania.  The  project  would  utilize 
the  U.S.  Army  Corps  of  Engineers 
Montgomery  Locks  and  Dam  and 
reservoir. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Richard  A. 
Volkin,  Engineering  Company,  Inc.,  P.O. 
Box  359,  600  Chapman  Street,  Canton, 
MA  02021,  (781)  821-4338. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

k.  Competing  Application:  Proiect  No. 
11679-000,  dated  filed  February  4, 

1999,  comment  due  date  April  13, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission’s  Rules  of  Practice 
and  Procedures  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  on  the  official  service  list  for  the 
project.  Further,  if  an  intervenor  files 


comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

l.  The  project  would  be  located  at  the 
existing  U.S.  Army  Corps  of  Engineers 
Montgomery  Locks  and  Dam  and  would 
consist  of  the  following  proposed 
facilities:  (1)  An  open  intake  channel 
leading  to;  (2)  a  powerhouse  containing 
fom  turbine  generating  units  with  a  total 
installed  capacity  of  20,000  kW;  (3)  an 
open  discharge  tailrace;  (4)  an  18,850- 
foot-long,  34.5  or  69  kV  transmission 
line;  and  (5)  other  appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  105,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $288,000. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Preliminary  Permit — Public  notice  of 
the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211  and 


.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION”, 
“COMPETING  APPLICATION”, 
“PROTEST”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary  and  an  additional  copy  must 
be  sent  to  Director,  Division  of  Project 
Review,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  cire  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-12988  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

May  19, 1999. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 

L.  94-409),  5  U.S.C.  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  May  26,  1999, 10:00  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE, 
Washington,  D.C.  20426. 

STATUS:  Open. 
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MATTERS  TO  BE  CONSIDERED:  Agenda. 

‘Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  Call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro;  720th  Meeting — 
May  26, 1999;  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

DOCKET#  P-^60,015,  CITY  OF  TACOMA, 
WASHINGTON 

OTHER#S  P-460,020,  CITY  OF  TACOMA, 
WASHINGTON 

P-460,021,  CITY  OF  TACOMA, 
WASHINGTON 
CAH-2. 

OMITTED 

CAH-3. 

DOCKET#  P-10661,040.  INDIANA- 
MICHIGAN  POWER  COMPANY 
CAH^. 

DOCKET#  P-710,013,  WISCONSIN 
POWER  &  LIGHT  COMPANY 
CAH-5. 

DOCKET#  P-6878,006,  TRAFALGAR 
POWER  INC. 

OTHER#S  P-4639,019,  CHRISTINE  FALLS 
CORPORATION 

P-4900,060,  TRAFALGAR  POWER  INC. 

P-5000,057,  TRAFALGAR  POWER  INC. 

P-9685,022,  TRAFALGAR  POWER  INC. 

P-9709,048,  TRAFALGAR  POWER  INC. 

P-9821,090,  TRAFALGAR  POWER  INC. 

Consent  Agenda — Electric 
CAE-1. 

DOCKET#  ER99-2322,000,  MEP 
INVESTMENTS,  LLC 

OTHER#S  ER99-231 1,000,  CAROLINA 
POWER  &  LIGHT  COMPANY 

ER99-2324,000,  MONROE  POWER 
COMPANY 

ER99-2330,000,  FIRSTENERGY 
CORPORATION 

ER99-2337,000,  FPL  ENERGY  SERVICES, 
INC. 

ER99-2341,000,  HARDEE  POWER 
PARTNERS  LIMITED 

ER99-2342,000,  TAMPA  ELECTRIC 
COMPANY 

ER99-2369,000,  ALLIANCE  FOR  COOP 
ENERGY  SVCS  PWR 

ER99-2387,000,  KEYSPAN- 
RAVENSWOOD,  INC. 

ER99-2454,000,  FLORIDA  KEYS 
ELECTRIC  COOP.  ASSN. 

ER99-2506,  000,  DESERET  GENERATION 
&  TRANS.  CO-OP. 

CAE-2. 

DOCKET#  ER99-2339,000,  SIERRA 
PACIFIC  POWER  COMPANY 

DOCKET#  ER99-34,000,  SIERRA  PACIFIC 
POWER  COMPANY  AND  NEVADA 
POWER  COMPANY 
CAE-3. 


DOCKET#  ER99-2257,000,  SOUTHWEST 
POWER  POOL,  INC. 

CAE-4. 

DOCKET#  ER99-2297,000,  FLORIDA 
POWER  &  LIGHT  COMPANY 
CAE-5. 

DOCKET#  ER99-2229,000,  CALIFORNIA 
POWER  EXCHANGE  CORPORATION 
CAE-6. 

DOCKET#  ER99-2416,000,  EL  PASO 
ELECTRIC  COMPANY 
CAE-7. 

DOCKET#  ER99-2367,000,  DELMARVA 
POWER  &  LIGHT  COMPANY 
CAE-8. 

DOCKET#  ER99-1 700,000,  OHIO  EDISON 
COMPANY,  PENNSYLVANIA  POWER 
COMPANY,  CLEVELAND  ELECTRIC 
ILLUMINATING  COMPANY  AND 
TOLEDO  EDISON  COMPANY 
CAE-9. 

DOCKET#  ER99-1414,001,  NEW 
ENGLAND  POWER  POOL/ISO  NEW 
ENGLAND  INC. 

OTHER#S  ER99-1336,001,  CENTRAL 
VERMONT  PUBLIC  SERVICE 
CORPORATION 

ER99-1337,001,  BOSTON  EDISON 
COMPANY 

ER99-1339,001,  VERMONT  ELECTRIC 
POWER  COMPANY,  INC 

ER99-1413,001,  CENTRAL  MAINE 
POWER  company 

ER99-1414,002,  MONTAUP  ELECTRIC 
COMPANY 

ER99-1459,001,  NORTHEAST  UTILITIES 
SERVICE  COMPANY, 

ER99-1476,001,  NEW  ENGLAND  POWER 
COMPANY 

ER99-1690,001,  MAINE  ELECTRIC 
POWER  COMPANY 

ER99-2239,000,  CAMBRIDGE  ELECTRIC 
LIGHT  COMPANY  AND 
COMMONWEALTH  ELECTRIC 
COMPANY 
CAE-10. 

OMITTED 

CAE-11. 

DOCKET#  ER99-2326,000,  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 

OTHER#S  EL99-68,000,  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 
CAE-12. 

DOCKET#  ER99-2407,000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-13. 

DOCKET#  ER99-2435,000,  AUTOMATED 
POWER  EXCHANGE,  INC. 

CAE-14. 

DOCKET#  ER99-2333,000,  NEW 
ENGLAND  POWER  POOL 
CAE-15. 

DOCKET#  ER99-2235,000,  AQUILA 
ENERGY  MARKETING  CORPORATION 
CAE-16. 

OMITTED 

CAE-17. 

DOCKET#  ER99-55,000,  AVISTA 
CORPORATION 
CAE-18. 

DOCKET#  EC96-19,042,  CALIFORNIA 
POWER  EXCHANGE  CORPORATION 

OTHER#S  EC96-19,045,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 


ER96-1663,043,  CALIFORNIA  POWER 
EXCHANGE  CORPORATION 
ER96-1663,047,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-19. 

DOCKET#  OA96-200,  000,  EL  PASO 
ELECTRIC  COMPANY 
OTHER#S  OA96-200,  003,  EL  PASO 
ELECTRIC  COMPANY 
CAE-20. 

DOCKET#  ER98-1028,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 

OTHER#S  ER98-1029,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
ER98-1030,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
ER98-1032,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
ER98-2499,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
ER98-3708,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-21. 

OMITTED 

CAE-22. 

DOCKET#  EL99-10,  002,  CITY  OF  LAS 
CRUCES,  NEW  MEXICO  V.  EL  PASO 
ELECTRIC  COMPANY 
CAE-23. 

OMITTED 

CAE-24. 

DOCKET#  ER98-2843,  005,  AES 
REDONDO  BEACH,  L.L.C. 

OTHER#S  EL98-62,  003,  SOUTHERN 
CALIFORNIA  EDISON  COMPANY 
ER98-2843,  006,  AES  REDONDO  BEACH, 
L.L.C. 

ER98-2843,  007,  AES  REDONDO  BEACH, 
L.L.C. 

ER98-2844,  005,  AES  HUNTINGTON 
BEACH,  L.L.C. 

ER98-2844,  006,  AES  HUNTINGTON 
BEACH,  L.L.C. 

ER98-2844,  007,  AES  HUNTINGTON 
BEACH,  L.L.C. 

ER98-2883,  005,  AES  ALAMITOS,  L.L.C. 
ER98-2883,  006,  AES  ALAMITOS,  L.L.C. 
ER98-2883,  007,  AES  ALAMITOS,  L.L.C. 
ER98-2971,  006,  EL  SEGUNDO  POWER, 
L.L.C. 

ER98-2971,  007,  EL  SEGUNDO  POWER, 
L.L.C. 

ER98-2971,  008  EL  SEGUNDO  POWER, 
L.L.C. 

ER98-2972,  006,  LONG  BEACH 
GENERATION,  L.L.C. 

ER98-2972,  007,  LONG  BEACH 
GENERATION,  L.L.C. 

ER98-2972,  008  LONG  BEACH 
GENERATION,  L.L.C. 

ER98-2977,  004  OCEAN  VISTA  POWER 
GENERATION,  L.L.C.,  ET  AL. 
ER98-2977,  005,  OCEAN  VISTA  POWER 
GENERATION,  L.L.C.,  ET  AL. 
ER98-2977,  006,  OCEAN  VISTA  POWER 
GENERATION,  L.L.C.,  ET  AL. 
ER98-3106,  002,  WILLIAMS  ENERGY 
SERVICE  COMPANY 
ER98-3106,  003,  WILLIAMS  ENERGY 
SERVICE  COMPANY 
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ER98-3106,  004  WILLIAMS  ENERGY 
SERVICE  COMPANY 
ER98-3416,  004  DUKE  ENERGY 
OAKLAND,  L.L.C. 

ER98-3416,  005,  DUKE  ENERGY 
OAKLAND,  L.L.C. 

ER98-3416.  006,  DUKE  ENERGY 
OAKLAND,  L.L.C. 

ERg8-3417,  004  DUKE  ENERGY  MORRO 
BAY,  L.L.C. 

ER98-3417,  005,  DUKE  ENERGY  MORRO 
BAY  L.L.C. 

ER98-3417,  006,  DUKE  ENERGY  MORRO 
BAY,  L.L.C. 

ER98-3418,  004  DUKE  ENERGY  MOSS 
LANDING,  L.L.C. 

ER98-3418,  005,  DUKE  ENERGY  MOSS 
LANDING,  L.L.C. 

ER98-3418,  006,  DUKE  ENERGY  MOSS 
LANDING,  L.L.C. 

ER98-4497,  002,  SEMPRA  ENERGY 
TRADING  CORPORATION 
ER98^498,  002,  SAN  DIEGO  GAS  & 
ELECTRIC  COMPANY 
ER99-1971,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-25. 

DOCKET#  ER96-2573,  001,  SOUTHERN 
COMPANY  SERVICES,  INC. 

OTHER#S  ER97-2867,  000,  AC  POWER 
CORPORATION 

ER97-3164,  000,  AIE  ENERGY  SERVICES, 
INC. 

ER97-4186,  000,  AGWAY  ENERGY 
SERVICES,  INC. 

ER98-4240,  000,  ABACUS  GROUP  LTD. 
ER98-4685,  000,  ACN  POWER,  INC. 
ER99-1945,  000,  ALLIANCE  ENERGY 
SERVICES  PARTNERSHIP 
ER96-1818,  000,  ALLIANCE  POWER 
MARKETING,  INC. 

ER95-1381,  000,  ALLIANCE  STRATEGIES 
ER97-512,  000,  A’LONES  GROUP,  INC. 
ER97-4730,  000,  ALPHA  ENERGY 
CORPORATION 

ER96-1145,  000,  ALTERNATE  POWER 
SOURCE,  INC. 

ER97-2153,  000,  AMERADA  HESS 
CORPORATION 

ER97-360,  000,  AMERICAN  ENERGY 
TRADING,  INC. 

ER98-1903,  000,  AMERICAN  HOME 
ENERGY  CORPORATION 
ER94-1578,  000,  AMERICAN  POWER 
EXCHANGE,  INC. 

ER97-1428,  000,  AMERICAN  POWER 
RESERVE  MARKETING  COMPANY 
ER98-3451,  000,  AMERICAN  PREMIER 
ENERGY  CORPORATION 
ER95-1359,  000,  AMOCO  ENERGY 
TRADING  CORPORATION 
ER97-464,  000,  AMVEST  COAL  SALES, 
INC. 

ER97-2045,  000,  AMVEST  POWER,  INC. 
ER97-1643,  000,  APRA  ENERGY  GROUP, 
INC. 

ER97-3788,  000,  ANKER  POWER 
SERVICES,  INC. 

ER97-2604,  000,  APPLIED  RESOURCES 
INTEGRATED  SERVICES,  INC. 
ER94-1246,  000,  ASHTON  ENERGY 
CORPORATION 

ER98-3378,  000,  ASTRA  POWER,  L.L.C. 
ER97-542,  000,  ATLANTA  GAS  LIGHT 
SERVICES,  INC. 


ER97-2132,  000,  ATLANTIC  ENERGY 
TECNOLOGIES,  INC. 

ER95-878,  000,  AUDIT  PRO 
INCORPORATED 
ER98-573,  000,  AURORA  POWER 
RESOURCES,  INC. 

ER97-1676.  000,  BLACK  BROOK  ENERGY 
COMPANY 

ER98-1821,  000,  BOLLINGER  ENERGY 
CORPORATION 

ER96-659,  000,  BONNEVILLE  FUELS 
MANAGEMENT  CORPORATION 
ER95-1572,  000,  BOYD  ROSENE  AND 
ASSOCIATES,  INC. 

ER97-1630,  000,  BRENNAN  POWER  INC. 
ER96-1283,  000,  BTU  POWER 
CORPORATION 
ER96-3112.  000,  BURLINGTON 
RESOURCES  TRADING,  INC. 

ER99-581,  000,  BUSINESS  DISCOUNT 
PLAN,  INC. 

ER98-701,  000,  CALIFORNIA  POLAR 
POWER  BROKERS,  L.L.C. 

ER97-3525,  000,  CALIFORNIA  POWER 
SERVICES 

ER94-1545,  000,  CALPINE  POWER 
SERVICES  COMPANY 
ER94-1181,  000,  C.C.  PACE  ENERGY 
SERVICES 

ER96-2640,  000,  CHI  POWER 
MARKETING,  INC. 

ER90-225,  000,  CHICAGO  ELECTRIC 
TRADING,  L.L.C. 

ER99-964,  000,  CIELO  POWER  MARKET, 
L.P. 

ER94-1685,  000,  CITIZENS  POWER 
SALES 

ER89-401,  000,  CITIZENS  POWER  & 
LIGHT  CORPORATION 
ER95-892,  000,  CL  POWER  SALES  (1-5), 
L.L.C. 

ER96-2652,  000,  CL  POWER  SALES  (6- 
10),  L.L.C. 

ER99-894,  000,  CL  POWER  SALES  11, 
L.L.C. 

ER99-893,  000,  CL  POWER  SALES  12, 
L.L.C. 

ER99-892,  000,  CL  POWER  SALES  13, 
L.L.C. 

ER99-891,  000,  CL  POWER  SALES  14, 
L.L.C. 

ER99-890,  000,  CL  POWER  SALES  15, 
L.L.C. 

ER97-4434,  000,  CLEAN  AIR  CAPITAL 
MARKETS  CORPORATION 
ER95-964,  000,  CNB/OLYMPIC  GAS 
SERVICES 

ER94-1554,  000,  CNG  POWER  SERVICES 
CORPORATION 

ER97-1845,  000,  CNG  RETAIL  SERVICES 
CORPORATION 

ER94-1450,  000,  COASTAL  ELECTRIC 
SERVICES  COMPANY 
ER96-1040,  000,  COENERGY  TRADING 
COMPANY 

ER95-1739,  000,  COGENTRIX  ENERGY 
POWER  MARKETING,  INC. 

ER97-1968,  000,  COLONIAL  ENERGY, 
INC. 

ER97-3667,  000,  COLUMBIA  ENERGY 
POWER  MARKETING  CORPORATION 
ER99-1890,  000,  COMMODORE  GAS  & 
ELECTRIC,  INC. 

ER97-4253,  000,  COMMONWEALTH 
ENERGY  CORPORATION 
ER97-2792.  000,  COMMUNITY  ELECTRIC 
POWER  CORPORATION 


ER98-1790,  000,  COMPETISYS  L.L.C. 
ER97-1932,  000,  COMPETITIVE  UTILITY 
SERVICES  CORPORATION 
ER95-1751,  000,  CONAGRA  ENERGY 
SERVICES,  INC. 

ER95-1441,  000,  CONOCO  POWER 
MARKETING,  INC. 

ER96-2083,  000,  CONTI  METALS,  INC. 
ER96-1410,  000,  COOK  INLET  ENERGY 
SUPPLY  LIMITED  PARTNERSHIP 
ER96-25,  000,  CORAL  POWER,  L.L.C. 
ER96-1798,  000,  CPS  CAPITAL,  LTD. 
ER96-2624,  000,  CUMBERLAND  POWER, 
INC. 

ER98-102,  000,  CURRENT  ENERGY,  INC. 
ER99-1858,  000,  CXY  ENERGY 
MARKETING  (USA)  INC. 

ER91^35,  000,  DC  TIE,  INC. 

ER96-924,  000,  DIRECT  ACCESS 
MANAGEMENT,  LP 

ER94-1161,  000,  DIRECT  ELECTRIC  INC. 
ER94-1612,  000,  DYNERGY  POWER 
SERVICES,  INC. 

ER96-1503,  000,  EAGLE  GAS 
MARKETING  COMPANY 
ER98-1829,  000,  EASTERN  PACIFIC 
ENERGY 

ER94-1099,  000,  ECLIPSE  ENERGY,  INC. 
ER98-2553,  000,  ECONNERGY  ENERGY 
COMPANY,  INC. 

ER99-1837,  000,  ECONERGY  PA,  INC. 
ER95^28,  000,  EL  PASO  POWER 
SERVICES  COMPANY 
ER95-1399,  000,  ELECTECH,  INC. 
ER94-1478,  000,  ELECTRADE 
CORPORATION 
ER94-968,  000,  ELECTRIC 
CLEARINGHOUSE,  INC. 

ER97-4427,  000,  ELECTRIC  LITE,  INC. 
ER97-4173,  000,  ELECTRICAL 
ASSOCIATES  POWER  MARKETING, 
INC. 

ER98-3171,  000,  ELECTRION, 
INCORPORATED 
ER96-2320,  000,  EMC  GAS 
TRANSMISSION  COMPANY 
ER96-1424,  000,  ENERCONNECT,  INC. 
ER98-2020,  000,  ENERGY 
CLEARINGHOUSE  CORPORATION 
ER97-3089,  000,  ENERGY  DYNAMICS, 
INC. 

ER98-2059,  000,  ENERGY 
INTERNATIONAL  POWER  MARKETING 
CORPORATION 

ER96-734,  000,  ENERGY  MARKETING 
SERVICES,  INC. 

ER98-2918,  000,  ENERGY  PM,  INC. 
ER96-358,  000,  ENERGY  RESOURCE 
MANAGEMENT  CORPORATION 
ER94-1580,  000,  ENERGY  RESOURCE 
MARKETING,  INC. 

ER98-753,  000,  ENERGY  SALES 
NETWORK,  INC. 

ER95-1021,  000,  ENERGY  SERVICES,  INC. 
ER96-280,  000,  ENERGY  TRANSFER 
GROUP,  L.L.C. 

ER98-1622,  000,  ENERGY  UNLIMITED, 
INC. 

ER97-2771,  000,  ENERGY  2000, 

ER96-827,  000,  ENERGYCHOICE,  L.L.C. 
ER96-138,  000,  ENERGYONLINE,  INC. 
ER96-1781,  000,  ENERGYTEK,  INC. 
ER96-3086,  000,  ENERGY2,  INC. 
ER96-182,  000,  ENERSERVE,  L.C. 
ER96-3064,  000.  ENERZ  CORPORATION 
ER97-654,  000,  ENGAGE  ENERGY  US,  L.P. 
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ER94-1690.  000,  ENGELHARD  POWER 
MARKETING.  INC. 

ER96-1731.  000,  ENGINEERED  ENERGY 
SYSTEMS  CORPORATION 
ER99-2061,  000,  ENJET,  INC. 

ER99-254,  000,  ENMAR  CORPORATION 
ER95-1752,  000,  ENPOWER,  INC. 
ER98-3233,  000,  ENVIRONMENTAL 
RESOURCES  TRUST,  INC. 

ER98-1486,  000,  EQUINOX  ENERGY, 

L.L.C. 

ER98-2367,  000,  EQUITABLE  ENERGY, 
LLC 

ER94-1539,  000,  EQUITABLE  POWER 
SERVICES  COMPANY 
ER97-2638,  000,  ERI  SERVICES.  INC. 
ER97-382,  000,  EXACT  POWER 
COMPANY.  INC. 

ER94-1488,  000,  EXCEL  ENERGY 
SERVICES,  INC. 

ER96-1631,  000,  FAMILY  FIBER 
CONNECTION 

ER96-918,  000,  FEDERAL  ENERGY  SALES 
ER97-2413,  000,  FINA  ENERGY  SERVICES 
COMPANY 

ER98-2181,  000,  FIRST  CHOICE  ENERGY 
ER97-3580,  000,  FIRST  POWER,  LX.C. 
ER98-3393.  000,  FORTISTAR  POWER 
MARKETING,  LLC 
ER97-3815,  000,  FRIENDLY  POWER 
COMPANY,  LLC 

ER98-2423,  000,  THE  FURST  GROUP, 

INC. 

ER95-1049,  000,  GATEWAY  ENERGY, 

INC. 

ER96-795,  000,  GATEWAY  ENERGY 
MARKETING 

ER96-1735,  000,  GDK  CORPORATION 
ER95-1583,  000,  GED  GAS  SERVICES, 
L.L.C. 

ER96-1933,  000,  GELBER  GROUP,  INC. 
ER97-3416,  000,  GLOBAL  ENERGY  AND 
TECHNOLOGY,  INC. 

ER97-1177,  000,  GLOBAL  ENERGY 
SERVICE,  L.L.C. 

ER96-359,  000,  GLOBAL  PETROLEUM 
CORPORATION 

ER98^334,  000,  GOLDEN  VALLY  POWER 
COMPANY 

ER97-4240,  000,  GRANGER  ENERGY, 
L.L.C. 

ER98-1722,  000,  GREAT  WESTERN 
POWER  CORPERATIVES  COMPANY 
ER97-3888,  000,  THE  GREEN  POWER 
CONNECTION 

ER96-1774,  000,  GROWTH  UNLIMITED 
INVESTMENTS,  INC. 

ER94-1597,  000,  GULFSTEAM  ENERGY, 
LLC 

ER98-2535,  000,  HAFSLUND  ENERGY 
TRADING,  L.L.C. 

ER95-393,  000,  HARTFORD  POWER 
SALES,  L.L.C. 

ER97^787,  000,  HIGH  ISLAND 
MARKETING,  INC. 

ER95-1314,  000,  HINSON  POWER 
COMPANY 

ER95-252,  000,  HOWARD  ENERGY 
MARKETING,  INC. 

ER94-178,  000,  HOWELL  POWER 
SYSTEMS,  INC. 

ER96-2583.  000,  HUBBARD  POWER  & 
LIGHT,  INC. 

ER96-1819,  000,  ICC  ENERGY 
CORPORATION 
ER95-640,  000,  ICPM,  INC. 


ER95-1034,  000,  Id  RESOURCES,  INC. 
ER95-257,  000,  INDUSTRIAL  GAS  & 
ELECTRIC  SERVICES,  LLC 
ER98-3478,  000,  INFINITE  SERVICES,  LLC 
ER97-3923,  000,  INFINITE  ENERGY,  INC. 
ER96-2144,  000,  INLAND  PACIFIC 
RESOURCES,  INC. 

ER98-4264.  000,  INTERNATIONAL 
ENERGY  VENTURES,  INC. 

ER96-594,  000,  INTERNATIONAL 
UTILITY  CONSULTANTS,  INC. 
ER95-784,  000,  J.  ANTHONY  & 
ASSOCIATES  LTD 
ER95-34,  000,  J.  ARON  &  COMPANY 
ER96-2435,  000,  J.D.  ENTERPRISES 
ER95-1261,  000,  J.L.  WALKER  & 
ASSOCIATES 

ER98-3433,  000,  JMF  POWER 
MARKETING 

ER95-1421,  000,  JPOWER  INC. 

ER98-3006,  000,  K  &  K  RESOURCES,  INC. 
ER98-1148,  000,  KAMPS  PROPANE,  INC. 
ER95-295,  000,  KAZTEX  ENERGY 
VENTURES,  INC. 

ER97-3053,  000,  KEYSTONE  ENERGY 
SERVICES,  INC. 

ER96-1119,  000,  KIBLER  ENERGY  LTD. 
ER95-232,  000,  KIMBALL  POWER 
COMPANY 

ER96-1139,  000,  KINER-G  POWER 
MARKETING,  INC. 

ER95-869,  000,  KN  SERVICES,  INC. 
ER95-218,  000,  KOCH  ENERGY  TRADING, 
INC. 

ER95-1018,  000,  KOHLER  COMPANY 
ER95-792,  000,  K  POWER  COMPANY, 

INC. 

ER99-505,  000,  LAKESIDE  ENERGY 
SERVICES,  LLC 

ER99-2097,  000,  LAMAR  POWER 
PARTNERS,  L.P. 

ER94-1672,  000,  LAMDA  ENERGY 
MARKETING  CORPORATION 
ER99-1719,  000,  THE  LEGACY  GROUP, 
INC. 

ER96-1406,  000,  LISCO,  INC. 

ER96-1947,  000,  LS  POWER  MARKETING, 
LLC 

ER98-575,  000,  MAC  POWER 
MARKETIING,  L.L.C. 

ER98-1750,  000,  THE  MACK  SERVICES 
GROUP 

ER97-135,  000,  MANNER 
TECHNOLOGIES,  L.L.C. 

ER98-2284,  000,  MEG  MARKETING,  LLC 
ER98-1055,  000,  MERCHANT  ENERGY  OF 
THE  AMERICAS,  INC. 

ER99-830,  000,  MERRILL  LYNCH 
CAPITAL  SERVICES,  INC. 

ER99-801,  000,  METRO  ENERGY  GROUP, 
L.L.C. 

ER98-1221,  000,  MICAH  TECH 
INDUSTRIES,  INC. 

ER99-1156,  000,  MICHIGAN  GAS 
EXCHANGE,  LLC 
ER95-1423,  000,  MID  AMERICAN 
NATURAL  RESOURCES,  INC. 

ER95-78,  000,  MID-AMERICAN 
RESOURCES,  INC. 

ER97-4257,  000,  MID-POWER  SERVICE 
CORPORATION 
ER98-51,  000,  MIECO  INC. 

ER98-174,  000,  MILLENIUM  ENERGY 
CORPORATION 
ER96-2143,  000,  MONTEREY 
CONSULTING  ASSOCIATES,  INC. 


ER94-1384,  000,  MORGAN  STANLEY 
CAPITAL  GROUP,  INC. 

ER96-203,  000,  MULTI-ENERGIES  USA, 
INC. 

ER97-610,  000,  MURPHY  OIL  USA 
ER95-1278,  000,  NAP  TRADING  AND 
MARKETING,  INC. 

ER95-1374,  000,  NATIONAL  FUEL 
RESOURCES,  INC. 

ER94-1593,  000,  NATIONAL  POWER 
EXCHANGE  CORPORATION 
ER96-2942,  000,  NATIONAL  POWER 
MARKETING  COMPANY,  L.L.C. 
ER96-2627,  000,  NEW  JERSEY  NATURAL 
ENERGY  COMPANY 
ER97-2681,  000,  NEW  MILLENIUM 
ENERGY  CORPORATION 
ER96-1122,  000,  NFR  POWER,  INC. 
ER96-2892,  000,  NGTS  ENERGY 
SERVICES 

ER97-1414,  000,  NIAGARA  ENERGY  & 
STEAM  COMPANY,  INC. 

ER98-2683,  000,  NICOLE  ENERGY 
SERVICES 

ER97-1816,  000,  NICOR  ENERGY 
MANAGEMENT  SERVICES  COMPANY 
ER98-1915,  000,  NINE  ENERGY 
SERVICES,  L.L.C. 

ER96-127,  000,  NORDIC  ELECTRIC,  LLC 
ER94-152,  000,  NORTH  AMERICAN 
ENERGY  CONSERVATION,  INC. 
ER98-242,  000,  NORTH  AMERICAN 
ENERGY,  INC. 

ER96-1156.  000,  NORTH  AMERICAN 
POWER  BROKERS,  INC. 

ER97-1716,  000,  NORTH  ALTANTIC 
UTILITIES,  INC. 

ER98-622,  000,  NORTH  STAR  POWER 
MARKETING,  L.L.C. 

ER98-3048,  000,  NORTHEAST 
ELECTRICITY,  INC. 

ER97-4347,  000,  NORTHEAST  ENERGY 
SERVICES,  INC. 

ER96-2957,  000,  NORTHROP  GRUMMAN 
CORPORATION 

ER97-683,  000,  NORTHWEST  NATURAL 
GAS  COMPANY 

ER98-4139,  000,  NOVARCO  LTD 
ER97-1315,  000,  NP  ENERGY  INC. 
ER96-2580,  000,  NUI  ENERGY  BROKERS, 
INC. 

ER97-778,  000,  NXIS,  LLC 
ER96-588,  000,  OCEAN  ENERGY 
SERVICES,  INC. 

ER97-181,  000,  OCEANSIDE  ENERGY, 
INC.  . 

ER98-3344,  000,  OMNI  ENERGY  ' 

ER98-3897,  000,  ONEOK  POWER 
MARKETING  COMPANY 
ER98-1824,  000,  PACIFIC  ENERGY  & 
DEVELOPMENT  CORPORATION 
ER90-168,  000,  PANCANADIAN  ENERGY 
SERVICES,  LP 

ER98-447,  000,  PANDA  POWER 
CORPORATION 

ER98-3901,  000,  PANDA  GUADALUPE 
POWER  MARKETING,  LLC 
ER95-379,  000,  PEAK  ENERGY,  INC. 
ER98-3084,  000,  PELICAN  ENERGY 
MANAGEMENT,  INC. 

ER97-2875,  000,  PENOBSCOT  BAY 
ENERGY  COMPANY,  LLC 
ER98-3719,  000,  PEOPLE’S  ELECTRIC 
CORPORATION 

ER98-2232,  000,  PEOPLE’S  UTILITY 
CORPORATION 
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ER98-1953,  000,  PG  ENERGY  POWER 
PLUS 

ER95-430,  000,  PHIBRO  INC. 

ER98-124,  000,  PHILADELPHIA  GAS 
WORKS 

ER97-2198,  000,  POCO  MARKETING  LTD 
ER97-2197,  000,  POCO  PETROLEUM,  INC. 
ER98-1421,  000,  POLARIS  ELECTRIC 
POWER  COMPANY,  INC. 

ER97-1084,  000,  POWER  ACCESS 
MANAGEMENT 
ER95-914,  000,  POWER 
CLEARINGHOUSE  INC. 

ER95-111,  000,  THE  POWER  COMPANY 
OF  AMERICA.  L.P. 

ER95-72,  000,  POWER  EXCHANGE 
CORPORATION 

ER96-1930,  000,  POWER  FUELS,  INC. 
ER96-2303,  000,  POWER  PROVIDERS, 

INC. 

ER97-3187,  000,  POWER  SYSTEMS 
GROUP,  INC. 

ER97-4364,  000,  POWERCOM 
CORPORATION 
ER96-1754,  000,  POWERLINE 
CONTROLS,  INC. 

ER96-332,  000,  POWERMARK,  LLC 
ER94-931,  000,  POWERNET 
CORPORATION 

ER98-3052,  000,  POWERSOURCE 
CORPORATION 
ER96-1,  000,  POWERTEC 
INTERNATIONAL,  L.L.C. 

ER95-1234,  000,  PRAIRIE  WINDS 
ENERGY,  INC. 

ER96-2141,  000,  PREFERRED  ENERGY 
SERVICES,  INC. 

ER95-1123,  000,  PREMIER  ENTERPRISES, 
LLC 

ER95-968,  000,  PROGAS  POWER,  INC. 
ER97-420,  000,  PROLIANCE  ENERGY, 

LLC 

ER95^73,  000,  PROVEN  ALTERNATIVES, 
INC. 

ER99-1876,  000,  PS  ENERGY  GROUP,  INC. 
ER97-18,  000,  P&T  POWER  COMPANY 
ER96-947,  000,  QUANTUM  ENERGY 
RESOURCES,  INC. 

ER97-2374,  000,  QUARK  POWER,  L.L.C. 
ER96-404,  000,  QUEST AR  ENERGY 
TRADING  COMPANY 
ER94-1061,  000,  RAINBOW  ENERGY 
MARKETING  CORPORATION 
ER98-3012,  000,  RAINBOW  POWER  USA 
LLC 

ER98-3261,  000,  RELIABLE  ENERGY,  INC. 
ER97-828,  000,  RESOURCE  ENERGY 
SERVICES  COMPANY 
ER97-765,  000,  REVELATION  ENERGY 
RESOURCES  CORPORATION 
ER99-823,  000,  RIVER  CITY  ENERGY, 

INC. 

ER98-3108,  000,  ROCKY  MOUNTAIN 
NATURAL  GAS  &  ELECTRIC  LLC 
ER95-1047,  000,  RUFFIN  ENERGY 
SERVICES,  INC. 

ER96-2882,  000,  RUSSELL  ENERGY 
SALES  COMPANY 

ER98-2175,  000,  SALEM  ELECTRIC,  INC. 
ER99-1052,  000,  SALKO  ENERGY 
SERVICES,  INC. 

ER96-2538,  000,  SANDIA  ENERGY 
RESOURCES  COMPANY 
ER96-1724,  000,  SDS  PETROLEUM 
PRODUCTS,  INC. 

ER96-3107,  000,  SE  HOLDINGS,  L.L.C. 


ER96-342,  000,  SEAGULL  POWER 
SERVICES,  INC. 

ER96-1516,  000,  SEMCOR,  INC. 

ER98-3526,  000,  SHAMROCK  TRADING 
LLC 

ER99-2109,  000,  SHELL  ENERGY 
SERVICES  COMPANY,  LLC 

ER97^145,  000,  SIGMA  ENERGY,  INC. 

ER98-107,  000,  SITHE  POWER 
MARKETING,  INC. 

ER99-972,  000,  SKY  GEN  ENERGY 
MARKETING  L.L.C. 

ER95-1050,  000,  SONAT  POWER 
MARKETING,  INC. 

ER96-2343,  000,  SONAT  POWER 
MARKETING  L.P. 

ER97-1397,  000,  SOUTH  JERSEY  ENERGY 
COMPANY 

ER95-385,  000,  SOUTHEASTERN 
ENERGY  RESOURCES,  INC. 

ER97-2529,  000,  SOUTHWESTERN 
POWER  MARKETERS,  INC. 

ER98-2671,  000,  SPARC,  LLC 

ER95-1334,  000,  STALWART  POWER 
COMPANY 

ER95-362,  000,  STAND  ENERGY 
CORPORATION 

ER97^680,  000,  ST  ARCHILL  ENERGY 
CORPORATION 

ER97-4381,  000,  STATOIL  ENERGY 
SERVICES,  INC. 

ER94-964,  000,  STATOIL  ENERGY 
TRADING,  INC. 

ER96-2591,  000,  STRATEGIC  POWER 
MANAGEMENT,  INC. 

ER99-1410,  000,  STRATERGY,  INC. 

ER97-870,  000,  SUNOCO  POWER 
MARKETING,  L.L.C. 

ER95-1747,  000,  SUPERIOR  ELECTRIC 
POWER  CORPORATION 

ER96-906,  000,  SUPERSYSTEMS,  INC. 

ER96-2524,  000,  SYMMETRY  DEVICE 
RESEARCH,  INC. 

ER97-1117,  000,  TC  POWER  SOLUTIONS 

ER94-389,  000,  TENASKA  POWER 
SERVICES  COMPANY 

ER95-581,  000,  TENNESSEE  POWER 
COMPANY 

ER97-2679,  000,  TERRAWATT,  INC. 

ER95-1787,  000,  TEXACO  NATURAL 
GAS,  INC. 

ER94-1676,  000,  TEXAS-OHIO  POWER 
MARKETING,  INC. 

ER94-1362,  000,  TEXICAN  ENERGY 
VENTURES,  INC. 

ER95-62,  000,  TEXPAR  ENERGY,  INC. 

ER96-2241,  000,  THICKSTEN  GRIMM 
BURGUM,  INC. 

ER92-429,  000,  TORCO  ENERGY 
MARKETING,  INC. 

ER96-2635,  000,  TOSCO  POWER,  INC. 

ER97-4202,  000,  TOTAL  CAS  & 
ELECTRIC,  INC. 

ER99-2182,  000,  TOTAL  GAS  & 
ELECTRICITY  (PA),  INC. 

ER94-142,  000,  TRACTEBEL  ENERGY 
MARKETING,  INC. 

ER95-692,  000,  TRANSCANADA  ENERGY 
LTD 

ER98-564,  000,  TRANSCANADA  POWER 
MARKETING,  LTD. 

ER98-1297,  000,  TRANSCURRENT,  L.L.C. 

ER97-3428,  000,  TRI-VALLEY 
CORPORATION 

ER99-2069,  000,  TRIDENT  ENERGY 
MARKETING,  INC. 


ER97^108,  000,  TURNER  ENERGY,  L.L.C. 
ER96-3092,  000,  UNITED  AMERICAN 
ENERGY  CORPORATION 
ER97-2900,  000,  UNITED  REGIONAL 
ENERGY  LLC 

ER97-262,  000,  UNOCAL  CORPORATION 
ER96-2879,  000,  US  ENERGY,  INC. 
ER96-105,  000,  U.S.  POWER  &  LIGHT, 

INC. 

ER97-3306,  000,  UTIL  POWER 
MARKETING,  INC. 

ER97-2426,  000,  UTILISYS 
CORPORATION 

ER96-525,  000,  UTILITY  MANAGEMENT 
AND  CONSULTING,  INC. 

ER96-1144,  000,  UTILITY  MANAGEMENT 
CORPORATION 

ER95-1382,  000,  THE  UTILITY-TRADE 
CORPORATION 

ER96-552,  000,  VANPOWER,  INC. 
ER94-155,  000,  VITOL  GAS  AND 
ELECTRIC,  L.L.C. 

ER95-1855,  000,  VTEC  ENERGY,  INC. 
ER97-1248,  000,  WASATCH  ENERGY 
CORPORATION 

ER96-2830,  000,  WASHINGTON  GAS 
ENERGY  SERVICES,  INC. 

ER97-2592,  000,  WATT  WORKS 
ER95-378,  000,  WESTCOAST  POWER 
MARKETING,  INC. 

ER98-537,  000,  WESTERN  ENERGY 
MARKETERS,  INC. 

ER95-1459,  000,  WESTERN  POWER 
PROVIDERS,  INC. 

ER95-1415,  000,  WICKFORD  ENERGY 
MARKETING,  L.C. 

ER96-34,  000,  WICOR  ENERGY 
SERVICES,  INC. 

ER99-1722,  000,  WILLIAMS  ENERGY 
MARKETING  &  TRADING  COMPANY 
ER95-751,  000,  WILSON  POWER  &  GAS 
SMART,  INC. 

ER97-3526,  000,  WOODRUFF  ENERGY 
ER96-2914,  000,  WORKING  ASSETS 
GREEN  POWER,  INC. 

ER98-1823,  000,  XERXE  GROUP 
ER98-146,  000,  YANKEE  ENERGY 
MARKETING  COMPANY 
ER98-689,  000,  ZAPCO  POWER 
MARKETERS,  INC. 

ER98-3809,  000,  3E  TECHNOLOGIES,  INC. 
ER96-2495,  000,  AEP  POWER 
MARKETING,  INC. 

ER94-890,  000,  AES  POWER,  INC. 

ER98-6,  000,  ALLENERGY  MARKETING 
COMPANY 

ER99-1775,  000,  ALLIANT  ENERGY 
INDUSTRIAL  SERVICES,  INC. 
ER97^745,  000,  ALPENA  POWER 
MARKETING,  L.L.C. 

ER99-1751,  000,  AQUILA  ENERGY 
MARKETING  CORPORATION 
ER96-2408,  000,  AVISTA  ENERGY,  INC. 
ER98-459,  000,  BANGOR  ENERGY 
RESALE,  INC. 

ER97-4024,  000,  BRITISH  COLUMBIA 
POWER  EXCHANGE  CORPORATION 
ER97-4273,  000,  CARGILL-ALLIANT, 
L.L.C. 

ER97-2869,  000,  CENTRAL  HUDSON 
ENTERPRISE  CORPORATION 
ER98-4412,  000,  GET  MARKETING  L.P. 
ER98-421,  000,  CINCAP  IV,  LLC 
ER98-4055,  000,  CINCAP  V,  LLC 
ER93-730,  000,  CINERGY  CAPITAL  & 
TRADING,  INC. 
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ER98-1170,  000,  CLECO  ENERGY,  L.L.C. 
ER98-3934,  000,  CLINTON  ENERGY 
MANAGEMENT  SERVICES,  INC. 
ER96-2350,  000,  CMS  MARKETING, 
SERVICES  AND  TRADING  COMPANY 
ER98-449,  000,  COM/ENERGY 
.MARKETING,  INC. 

ER98-2045,  000,  CONNECTIV  ENERGY 
SUPPLY,  INC. 

ER98-2491,  000,  CONSOLIDATED 
EDISON  ENERGY,  INC. 

ER97-705,  000,  CONSOLIDATED  EDISON 
SOLUTIONS,  INC. 

ER99-198,  000,  CONSTELLATION 
ENERGY  SOURCE,  INC. 

ER97-2261,  000,  CONSTELLATION 
POWER  SOURCES,  INC. 

ER98-2075,  000,  CSW  ENERGY  SERVICES, 
INC. 

ER98-4582,  000,  CU  POWER  CANADA 
LTD. 

ER97-1432,  000,  DEPERE  ENERGY 
MARKETING,  INC. 

ER96-2601,  000,  DPL  ENERGY,  INC. 
ER97-3835,  000,  DTE  COENERGY,  L.L.C. 
ER98-3026,  000,  DTE  EDISON  AMERICA, 
INC. 

ER97-3834,  000,  DTE  ENERGY  TRADING, 
INC. 

ER96-109,  000,  DUKE  ENERGY 
MARKETING  CORPORATION 
ER96-2921,  000,  DUKE  ENERGY 
TRADING  AND  MARKETING,  L.L.C. 
ER96-108,  000,  DUKE/LOUIS  DREYFUS, 
L.L.C. 

ER98-3813,  000,  DUKESOLUTIONS,  INC. 
ER99-1610,  000,  E  PRIME,  INC. 

ER99-852,  000,  EDISON  MISSION 
MARKETING  &  TRADING,  INC. 
ER96-2150,  000,  EDISON  SOURCE 
ER99-1465,  000,  ELWOOD  MARKETING, 
L.L.C. 

ER97-3556,  000,  ENERGETDC,  INC. 
ER98-4381,  000,  ENERGY  ATLANTIC, 

LLC 

ER94-1402,  000,  ENERGY  MASTERS 
INTERNATIONAL,  INC. 

ER96-2372,  000,  ENOVA  ENERGY,  INC. 
ER98-13,  000,  ENRON  ENERGY 
SERVICES,  INC. 

ER94-24,  000,  ENRON  POWER 
MARKETING,  INC. 

ER98-895,  000,  ENSERCH  ENERGY 
SERVICES,  INC. 

ER96-2964,  000,  ENSERCO  ENERGY,  INC. 
ER95-1615,  000,  ENTERGY  POWER 
MARKETING  CORPORATION 
ER95-1295,  000,  FIRST  ENERGY 
TRADING  &  POWER  MARKETING,  INC 

ER98-3566,  000,  FPL  ENERGY  POWER 
MARKETING,  INC. 

ER97-3666,  000,  GPU  ADVANCED 
RESOURCES,  INC. 

ER97-4168,  000,  GRIFFIN  ENERGY 
MARKETING,  L.L.C. 

ER98-380,  000,  HORIZON  ENERGY 
COMPANY 

ER97-851,  000,  H.Q.  ENERGY  SERVICES, 
(U.S.)  INC. 

ER94-1475,  000,  ILLINOVA  ENERGY 
PARTNERS,  INC. 

ER95-1465,  000,  INDUSTRIAL  ENERGY 
APPLICATIONS,  INC. 

ER97-4116,  000,  INVENTORY 
MANAGEMENT  &  DISTRIBUTION 
COMPANY,  INC. 


ER94-6,  000,  INTERCOAST  POWER 
MARKETING  COMPANY 
ER94-1188,  000,  LG&E  ENERGY 
MARKETING,  INC. 

ER96-1858,  000,  MID-AMERICAN  POWER 
LLC 

ER97-399,  000,  MONTANA  POWER 
TRADING  &  MARKETING  COMPANY 
ER97-841,  000,  NESI  POWER 
MARKETING,  INC. 

ER97-4652,  000,  NEV  EAST,  L.L.C. 
ER97-4653,  000,  NEV  CALIFORNIA,  L.L.C. 
ER97-1654,  000,  NEV  MIDWEST,  L.L.C. 
ER99-1812,  000,  NEW  ENERGY 
PARTNERS,  LLC 
ER97^636,  000,  NEW  ENERGY 
VENTURES,  INC. 

ER96-2525,  000,  NIAGARA  MOHAWK 
ENERGY  MARKETING,  INC. 

ER98-445,  000,  NORTHERN/ AES  ENERGY 
LLC 

ER97-4281,  000,  NRG  POWER 
MARKETING,  INC. 

ER99-220,  000,  NYSEG  SOLUTIONS,  INC. 
ER97^345,  000,  OGE  ENERGY 
RESOURCES,  INC. 

ER95-1096,  000,  PACIFICORP  POWER 
MARKETING,  INC. 

ER97-1431,  000,  PEC  ENERGY 
MARKETING,  INC. 

ER98-3096,  000,  PEPCO  SERVICES,  INC. 
ER95-1614,  000,  PG&E  ENERGY 
SERVICES,  ENERGY  TRADING 
CORPORATION 

ER95-1625,  000,  PG&E  ENERGY  TRADING 
POWER,  L.P. 

ER98^608,  000,  PP&L  ENERGYPLUS 
COMPANY 

ER97-3926,  000,  PPM  ONE  LLC 
ER97-3927,  000,  PPM  TWO  LLC 
ER97-3928,  000,  PPM  THREE  LLC 
ER97-3929,  000,  PPM  FOUR  LLC 
ER97-3930,  000,  PPM  FIVE  LLC 
ER97-3931,  000,  PPM  SIX  LLC 
ER98-4333,  000,  PRIMARY  POWER 
MARKETING,  LLC 
ER96-1618,  000,  PROGRESS  POWER 
MARKETING,  INC. 

ER97-2176,  000,  PSEG  ENERGY 
TECHNOLOGIES,  INC. 

ER96-553,  000,  QST  ENERGY  TRADING, 
INC. 

ER97-3056,  000,  R.  HADLER  AND 
COMPANY.  INC. 

ER99-1801,  000,  RELIANT  ENERGY 
SERVICES,  INC. 

ER96-1086,  000,  SCANNA  ENERGY 
MARKETING.  INC. 

ER99-14,  000,  SELECT  ENERGY.  INC. 
ER94-1691,  000,  SEMPRA  ENERGY 
TRADING  CORPORATION 
ER99-2181,  000,  SIGCORP  ENERGY 
SERVICES,  L.L.C. 

ER97-4166,  000,  SOUTHERN  COMPANY 
ENERGY  MARKETING  L.P. 

ER99-1841,  000,  SOUTHERN  ENERGY 
CALIFORNIA 

ER98^118,  000,  SOUTHERN  ENERGY 
NEW  ENGLAND,  LLC 
ER98-1149,  000,  SOUTHERN  ENERGY 
RETAIL  TRADING  &  MARKETING,  INC. 
ER95-976,  000,  SOUTHERN  ENERGY 
TRADING  &  MARKETING,  INC. 
ER98^336,  000,  SPOKANE  ENERGY,  LLC 
ER96-1563,  000,  TECO  ENERGYSOURCE, 
INC. 


ER96-1316,  000,  TRANSALTA  ENERGY 
MARKETING  CORPORATION 
ER98-3184,  000,  TRANSALTA  ENERGY 
MARKETING  (US)  INC. 

ER96-2715,  000,  UGI  POWER  SUPPLY, 

INC. 

ER97-3954,  000,  UNICOM  POWER 
MARKETING,  INC. 

ER97-3663.  000,  UNION  ELECTRIC 
DEVELOPMENT  CORPORATION 
ER97-2462,  000,  UNITIL  RESOURCES, 

INC. 

ER96-1088.  000,  WPS  ENERGY  SERVICES, 
INC.  AND  WPS  POWER 
DEVELOPMENT,  INC. 

ER97-2517,  000,  XENERGY 
ER98-2185,  000,  AES  ALAMITOS,  L.L.C. 
ER99-1773,  000,  AES  CREATIVE 
RESOURCES,  L.P.  AND 
AES  EASTERN  ENERGY,  L.P. 

ER98-2184,  000,  AES  HUNTINGTON 
BEACH.  L.L.C. 

ER98-2186.  000,  AES  REDONDO  BEACH, 
L.L.C. 

ER99-754,  000,  AMERGEN  ENERGY 
COMPANY,  L.L.C. 

ER99-2161,  000,  ARTHUR  KILL  POWER, 
L.L.C. 

ER99-2160,  000,  ASTORIA  POWER,  L.L.C. 
ER99-954,  000,  AYP  ENERGY,  INC. 
ER98-2783,  000,  BRIDGEPORT  ENERGY, 
LLC 

ER99-1115,  000,  CABRILLO  POWER  I, 
L.L.C. 

ER99-1116,  000,  CABRILLO  POWER  II, 
L.L.C. 

ER98-4095,  000,  CARR  STREET 
GENERATING  STATION  L.P. 

ER99-1001.  000,  CH  RESOURCES,  INC. 
ER99-1727,  000,  CINCAP  VI,  L.L.C. 
ER99-415,  000,  COMMONWEALTH 
CHESAPEAKE  COMPANY,  L.L.C. 
ER99-2156,  000,  CORDOVA  ENERGY 
COMPANY,  L.L.C. 

ER97-1238,  000,  CSW  POWER 
MARKETING 

ER97-4084,  000,  DENVER  CITY  ENERGY 
ASSOCIATES,  L.P. 

ER97-4586,  000,  DE  PERE  ENERGY  L.L.C. 
ER98-2681,  000,  DUKE  ENERGY  MORRO 
BAY  L.L.C. 

ER98-2680,  000,  DUKE  ENERGY  MOSS 
LANDING  L.L.C. 

ER98-2624,  000,  DUKE  ENERGY  NEW 
SMYRNA  BEACH  POWER  COMPANY, 
LTD.,  LLP 

ER98-2682,  000,  DUKE  ENERGY 
OAKLAND,  L.L.C. 

ER99-1785,  000,  DUKE  ENERGY  SOUTH 
BAY  L.L.C. 

ER99-2168,  000,  DUNKIRK  POWER  L.L.C. 
ER98-4109,  000,  EL  DORADO  ENERGY, 
LLC 

ER98-1127,  000,  EL  SEGUNDO  POWER, 
L.L.C. 

ER99-1695,  000,  ELWOOD  ENERGY  L.L.C. 
ER99-666,  000,  EME  HOMER  CITY 
GENERATION,  L.P. 

ER99-1261,  000,  ENERGY  EAST  SOUTH 
GLENS  FALLS,  LLC 
ER99-1004,  000,  ENTERGY  NUCLEAR 
GENERATING  COMPANY 
ER98-2494,  000,  ESI  VANSYCLE 
PARTNERS,  L.P. 

ER98-3565,  000,  FPL  ENERGY  AVEC  LLC 
ER98-3511,  000,  FPL  ENERGY  MAINE 
HYDRO  LLC 
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ER98-3562,  000,  FPL  ENERGY  MASON 
LLC 

ER98-3563,  000,  FPL  ENERGY  WYMAN 
LLC 

ER98-3564,  000,  FPL  ENERGY  WYMAN  IV 
LLC 

ER99-806,  000,  GENESEE  POWER 
STATION  L.P. 

ER99-791,  000,  GRAYLING  GENERATION 
STATION  L.P. 

ER99-1248,  000,  HARBOR 
COGENERATION  COMPANY 
ER98-2076,  000,  HAWKEYE  POWER 
PARTNERS,  L.L.C. 

ER99-2162,  000,  HUNTLEY  POWER  L.L.C. 
ER99-1432,  000,  KINCAID  GENERATION 
LLC 

ER99-637,  000,  KOCH  POWER 
LOUISIANA  L.L.C. 

ER97-2904,  000,  LAKE  BENTON  POWER 
PARTNERS  LLC 

ER98^222,  000,  LAKE  BENTON  POWER 
PARTNERS  II,  LLC 
ER99-1714,  000,  LAKE  ROAD 
GENERATING  COMPANY,  L.P. 
ER99-1213,  000,  LAKEWOOD 
COGENERATION  L.P. 

ER99-2108,  000,  LG&E  CAPITAL 
CORPORATION 

ER99-1125,  000,  LG&E  WESTMORELAND 
RENSSALAER 

ER98-1796,  000,  LONG  BEACH 
GENERATION  L.L.C. 

ER98-1992,  000,  MEDICAL  AREA  TOTAL 
ENERGY  PLANT,  INC. 

ER98-830,  000,  MILLENIUM  POWER 
PARTNERS,  LP 

ER99-1184,  000,  MINNESOTA  AGRI¬ 
POWER  LLC 

ER99-1204,  000,  MOBILE  ENERGY 
SERVICES  COMPANY  L.L.C. 
ER99-1293,  000,  MONMOUTH  ENERGY, 
INC. 

ER97-2518,  000,  NGE  GENERATION,  INC. 
ER96-1335,  000,  PANENERGY  LAKE 
CHARLES  GENERATION,  INC. 
ER99-1936,  000,  PDI  CANADA,  INC. 
ER99-1936,  000,  PDI  NEW  ENGLAND, 
INC. 

ER99-1940,  000,  PENOBSCOT  HYDRO, 
LLC 

ER98-4400,  000,  PITTSFIELD 
GENERATING  COMPANY,  L.P. 
ER99-2082,  000,  RELIANT  ENERGY 
COOLWATER,  L.L.C. 

ER99-2080,  000,  RELIANT  ENERGY 
MANDALAY,  L.L.C. 

ER99-2081,  000,  RELIANT  ENERGY 
ELLWOOD,  L.L.C. 

ER99-2083,  000,  RELIANT  ENERGY 
ETIWANDA,  L.L.C. 

ER99-2079,  000,  RELIANT  ENERGY 
ORMOND  BEACH,  LLC 
ER99-1567,  000,  ROCKINGHAM  POWER, 
L.L.C. 

ER99-2157,  000,  ROCKY  ROAD  POWER. 
L.L.C. 

ER99-1712,  000,  SOMERSET  POWER 
L.L.C. 

ER99-2044,  000,  SOUTHERN  ENERGY 
BOWLINE.  L.L.C. 

ER98-4115,  000,  SOUTHERN  ENERGY 
CANAL.  L.L.C. 

ER99-1842,  000,  SOUTHERN  ENERGY 
DELTA.  L.L.C. 

ER98-4116,  000,  SOUTHERN  ENERGY 
KENDALL,  L.L.C. 


ER99-2043,  000,  SOUTHERN  ENERGY 
LOVETT,  L.L.C. 

ER99-2045,  000,  SOUTHERN  ENERGY 
NY-GEN,  L.L.C. 

ER99-1833,  000,  SOUTHERN  ENERGY 
POTRERO,  L.L.C. 

ER99-669,  000,  SOUTHERN  ENERGY 
WISCONSIN,  L.L.C. 

ER96-2869,  000,  STATE  LINE  ENERGY, 
INC. 

ER98-4643,  000,  STORM  LAKE  POWER 
PARTNERS  I,  L.L.C. 

ER97^222,  000,  STORM  LAKE  POWER 
PARTNERS  II,  L.L.C. 

ER99-1228,  000,  STORM  LAKE  POWER 
PARTNERS  II,  L.L.C. 

ER98-1767,  000,  TENASKA  FRONTIER 
PARTNERS,  LTD. 

ER98-6,  000,  USGEN  NEW  ENGLAND 
ER99-2186,  000,  WEST  GEORGIA 
COMPANY  L.P. 

ER98-1965,  000,  WEST  TEXAS  WIND 
ENERGY  PARTNERS,  L.L.C. 

ER98-1279,  000,  WESTERN  KENTUCKY 
ENERGY  CORPORATION 
ER99-967,  000,  WISVEST-CONNECTICUT, 
L.L.C. 

ER98-1278,  000,  WKE  STATION  TWO, 

INC. 

ER98-2782,  000,  AG-ENERGY,  L.P. 
ER98-1033,  000,  AUTOMATED  POWER 
EXCHANGE 

ER98-4652,  000,  BORALEX  STRATTON 
ENERGY  INC. 

ER97-886,  000,  BROOKLYN  NAVY  YARD 
COGENERTION  PARTNERS,  L.P. 
ER98-4515,  000,  CADILLAC  RENEWABLE 
ENERGY 

ER99-1875,  000,  CANADIAN  NIAGARA 
POWER  COMPANY 
ER98-3774,  000,  CHOCTAW 
GENERATION  LIMITED  PARTNERSHIP 
ER98-2498,  000,  COBISA-PERSON 
LIMITED  PARTNERSHIP 
ER96-1680,  000,  COGEN  AMERICA 
PARLIN  INC. 

ER98-4423,  000,  COGEN  ENERGY 
TECHNOLOGIES 

ER90-24,  000,  COMMONWEALTH 
ATLANTIC  LIMITED  PARTNERSHIP 
ER98-4512,  000,  CONSOLIDATED  WATER 
POWER  COMPANY 
ER96-149,  000,  DARTMOUTH  POWER 
ASSOCIATES,  LP 
ER99-616,  000,  DIGHTON  POWER 
ASSOCIATES  L.P. 

ER98-2305,  000,  EDGAR  ELECTRIC 
COOPERATIVE  ASSOCIATION 
ER97-4335,  000,  GEN-SYS  ENERGY 
ER99-1983,  000,  GEYSERS  POWER 
COMPANY 

ER99-705,  000,  GOLDEN  SPREAD 
ELECTRIC  COOPERATIVE 
ER96-726,  000,  GREAT  BAY  POWER 
CORPORATION 
ER97-3583,  000,  GS  ELECTRIC 
GENERATING  COOPERATIVE,  INC. 
ER96-345,  000,  INDECK  PEPPERELL 
POWER  ASSOCIATES,  INC. 

ER95-1007,  000,  LOGAN  GENERATING 
COMPANY,  L.P. 

ER97-2414,  000,  LOWELL 
COGENERATION  COMPANY,  L.P. 
ER98-2259,  000,  LSP  ENERGY  LIMITED 
PARTNERSHIP 

ER96-2027,  000,  MIDWEST  ENERGY,  INC. 


ER93-493,  000,  MILFORD  POWER,  L.P. 
ER98-4301,  000,  MOUNTAINVIEW 
POWER  COMPANY 
ER98-4183,  000,  NORTHEAST  EMPIRE 
LIMITED  PARTNERSHIP  #1 
ER98-1125,  000,  NORTHEAST  EMPIRE 
LIMITED  PARTNERSHIP  #2 
ER97-4314,  000,  OLD  DOMINION 
ELECTRIC  COOPERATIVE 
ER96-1196,  000,  OXBOW  POWER 
MARKETING,  INC. 

ER97-504,  000,  PACIFIC  NORTHWEST 
GENERATING  COOPERATIVE 
ER98-2270,  000,  PEI  POWER 
CORPORATION 
ER98-2782,  000,  POWER  CITY 
PARTNERS,  L.P. 

ER98-4302,  000,  RIVERSIDE  CANAL 
POWER  COMPANY 

ER99-970,  000,  ROCKGEN  ENERGY,  L.L.C. 
ER99-1914,  000,  SCC-Ll,  L.L.C. 

ER99-1915,  000,  SCC-L2,  L.L.C. 

ER99-1942,  000,  SCC-L3,  L.L.C. 

ER98-2782,  000,  SENECA  POWER 
PARTNERS,  L.P. 

ER98-1943,  000,  SITHE  NEW  ENGLAND 
HOLDINGS  LLC 

ER98-2603,  000,  SOUTHWOOD  2000,  INC. 
ER98-2782,  000,  STERLING  POWER 
PARTNERS,  L.P. 

ER99-213,  000,  SUNLAW 
COGENERATION  PARTNERS,  L.P. 
ER99-1744,  000,  UAE  LOWELL  POWER 
L.L.C. 

ER98-3030,  000,  WESTCHESTER  RESCO 
COMPANY,  L.P. 

ER97^.'i87,  000,  WILLIAMS 
GENERATING  COMPANY— HAZELTON 
ER98-411,  000,  WOLVERINE  POWER 
SUPPLY  COOPERATIVE,  INC. 

CAE-26. 

DOCKET#  ER98-2184,  002,  AES 
HUNTINGTON  BEACH,  L.L.C. 

OTHER#S  ER98-2184,  003,  AES 
HUNTINGTON  BEACH,  L.L.C. 
ER98-2185,  002,  AES  ALAMITOS,  L.L.C. 
ER98-2185.  003,  AES  ALAMITOS,  L.L.C. 
ER98-2186,  002,  AES  REDONDO  BEACH, 
L.L.C. 

ER98-2186,  003,  AES  REDONDO  BEACH, 
L.L.C. 

CAE-27. 

DOCKET#  ER99-1158,  001,  NEW 
HAMPSHIRE  ELECTRIC  COOPERATIVE, 
INC.  V.  PUBLIC  SERVICE  COMPANY  OF 
NEW  HAMPSHIRE 
OTHER#S  EL98-35,  001,  NEW 
HAMPSHIRE  ELECTBUC  COOPERATIVE, 
INC.  V.  PUBLIC  SERVICE  COMPANY  OF 
NEW  HAMSPHIRE 
EL99-52,  000,  NEW  HAMPSHIRE 
ELECTRIC  COOPERATIVE,  INC.  V. 
PUBUC  SERVICE  COMPANY  OF  NEW 
HAMPSHIRE 
CAE-28. 

OMITTED 

CAE-29. 

DOCKET#  EC98-40,  001,  AMERICAN 
ELECTRIC  POWER  COMPANY  AND 
CENTRAL  AND  SOUTH  WEST 
CORPORATION 

OTHER#S  ER98-2770,  001,  AMERICAN 
ELECTRIC  POWER  COMPANY  AND 
CENTRAL  AND  SOUTH  WEST 
CORPORATION 
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ER98-2786,  001,  AMERICAN  ELECTRIC 
POWER  COMPANY  AND  CENTRAL 
AND  SOUTH  WEST  CORPORATION 
CAE-30. 

DOCKET#  EL99-54,  000,  SAN 
FRANCISCO  BAY  AREA  RAPID 
TRANSIT  DISTRICT  V.  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 
CAE-31. 

DOCKET#  EL99-59,  000,  BRIDGER 
VALLEY  ELECTRIC  ASSOCIATION 
OTHER#S  EL99-60,  000,  FLOWELL 
ELECTRIC  ASSOCIATION 
EL99-61,  000,  MT.  WHEELER  POWER, 

INC. 

CAE-32. 

DOCKET#  EL99-10,  000,  CITY  OF  LAS 
CRUCES,  NEW  MEXICO  V.  EL  PASO 
ELECTRIC  COMPANY 
OTHER#S  EL99-10,  001,  CITY  OF  LAS 
CRUCES,  NEW  MEXICO  V.  EL  PASO 
ELECTRIC  COMPANY 
CAE-33. 

DOCKET#  AC99-33,  000,  TUCSON 
ELECTRIC  POWER  COMPANY 
OTHER#S  EL99-33,  000,  TUCSON 
ELECTRIC  POWER  COMPANY 
CAE-34. 

DOCKET#  EL99-44.  000,  ARIZONA  PUBLIC 
SERVICE  COMPANY  V.  IDAHO  POWER 
COMPANY 
CAE-35. 

DOCKET#  SC97-2,  000,  CITY  OF  LAS 
CRUCES,  NEW  MEXICO  V.  EL  PASO 
ELECTRIC  COMPANY 
CAE-36. 

OMITTED 

CAE-37. 

DOCKET#  EL99-48,  000,  FLATHEAD 
ELECTRIC  COOPERATIVE,  INC. 

CAE-38. 

DOCKET#  EL99-53,  000,  BLACK  HILLS 
CORPORATION 
CAE-39. 

DOCKET#  NJ99-2,  000,  SUNFLOWER 
ELECTRIC  POWER  CORPORATION 
CAE-^0. 

DOCKET#  RM98-3,  000,  OPEN  ACCESS 
SAME-TIME  INFORMATION  SYSTEM 
CAE-41. 

DOCKET#  NJ98-5,  002,  BIG  RIVERS 
ELECTRIC  CORPORATION 
CAE^2. 

DOCKET#  OA97-105,  003,  CAROLINA 
POWER  &  LIGHT  COMPANY 
OTHER#S  OA97-184,  004,  THE  DETROIT 
EDISON  COMPANY 

OA97-280,  004,  KANSAS  CITY  POWER  & 
LIGHT  COMPANY 

OA97-287,  003,  CENTRAL  POWER  AND 
LIGHT  COMPANY,  PUBLIC  SERVICE 
COMPANY  OF  OKLAHOMA, 
SOUTHWESTERN  ELECTRIC  POWER 
COMPANY  AND  WEST  TEXAS 
UTILITIES  COMPANY 
OA97-422,  004,  CENTRAL  MAINE 
POWER  COMPANY 
OA97-433,  003,  PUBLIC  SERVICE 
COMPANY  OF  NEW  MEXICO 
OA97-440,  004,  PECO  ENERGY 
COMPANY 

OA97-446,  003,  UTILICORP  UNITED,  INC. 
OA97-158,  003,  ENTERGY  SERVICES, 
INC.,  ENTERGY  ARKANSAS,  INC., 
ENTERGY  GULF  STATES,  INC.  AND 
ENTERGY  LOUISIANA,  INC.,  ET  AL. 


OA97-462,  004,  MAINE  ELECTRIC 
POWER  COMPANY 
OA97-720,  003,  PUBLIC  SERVICE 
COMPANY  OF  NEW  MEXICO 
CAE-43. 

DOCKET#  OA97-460,  003,  KENTUCKY 
UTILITIES  COMPANY  AND 
LOUISVILLE  GAS  AND  ELECTRIC 
COMPANY 

OTHER#S  OA97-402,  003,  KENTUCKY 
UTILITIES  COMPANY  AND 
LOUISVILLE  GAS  AND  ELECTRIC 
COMPANY 

OA97^02,  004,  KENTUCKY  UTILITIES 
COMPANY  AND  LOUISVILLE  GAS 
AND  ELECTRIC  COMPANY 
OA97-452,  004,  ROCHESTER  GAS  AND 
ELECTRIC  CORPORATION 
OA97-460,  004,  KENTUCKY  UTILITIES 
COMPANY  AND  LOUISVILLE  GAS 
AND  ELECTRIC  COMPANY 
OA97^64,  002,  SIERRA  PACIFIC  POWER 
COMPANY 

OA97-464,  003,  SIERRA  PACIFIC  POWER 
COMPANY 
CAE — 44. 

DOCKET#  ER98-570,  000,  MAINE 
YANKEE  ATOMIC  POWER  COMPANY 
OTHER#S  EL98-13,  000,  BANGOR 
HYDRO-ELEC  COMPANY,  V.  ASHBURN 
MUNICIPAL  LIGHT  DEPARTMENT,  ET 
AL. 

EL98-14,  000,  MAINE  PUBLIC 
ADVOCATE  V.  MAINE  YANKEE 
ATOMIC  POWER  COMPANY 
CAE-45. 

DOCKET#  ER98-495,  001,  PACIFIC  GAS  & 
ELECTRIC  COMPANY 
OTHER#S  ER98-441,  001,  SOUTHERN 
CALIFORNIA  EDISON  COMPANY 
ER98^41,  004,  SOUTHERN  CALIFORNIA 
EDISON  COMPANY 

ER98-i95,  004,  PACIFIC  GAS  &  ELECTRIC 
COMPANY 

ER98-496,  001,  SAN  DIEGO  GAS  & 
ELECTRIC  COMPANY 
ER98-496,  003,  SAN  DIEGO  GAS  & 
ELECTRIC  COMPANY 
ER98-1614,  002,  PACIFIC  GAS  & 
ELECTRIC  COMPANY 
ER98-2145,  002,  PACIFIC  GAS  & 
ELECTRIC  COMPANY 
ER98-2160,  001,  SAN  DIEGO  GAS  & 
ELECTRIC  COMPANY 
ER98-2668,  004,  DUKE  ENERGY  MOSS 
LANDING  LLC 

ER98-2668,  005,  DUKE  ENERGY  MOSS 
LANDING  LLC 

ER98-2669,  003,  DUKE  ENERGY 
OAKLAND  LLC 

ER98-2669,  004,  DUKE  ENERGY 
OAKLAND  LLC 

ER98-4296,  001.  DUKE  ENERGY 
OAKLAND  LLC 

ER98-4296,  002,  DUKE  ENERGY 
OAKLAND  LLC 

ER98-4300,  001,  DUKE  ENERGY  MOSS 
LANDING  LLC 

ER98^300,  002,  DUKE  ENERGY  MOSS 
LANDING  LLC 

ER99-1127,  002,  DUKE  ENERGY  MOSS 
LANDING  LLC 

ER99-1127,  003,  DUKE  ENERGY  MOSS 
LANDING  LLC 

ER99-1128,  002,  DUKE  ENERGY 
OAKLAND  LLC 


ER99-1128,  003,  DUKE  ENERGY 
OAKLAND  LLC 
CAE-46. 

DOCKET#  ER98-899,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 

OTHER#S  ER98-1923,  000,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
ER98-1923,  001,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-47. 

DOCKET#  EL97-57,  000,  DESERET 
GENERATION  &  TRANSMISSION 
COOPERATIVE 
CAE— 48. 

DOCKET#  ER99-2336,  000,  ILLINOIS 
POWER  COMPANY 

Consent  Miscellaneous  Agenda 
CAM-1. 

DOCKET#  RM99-6,  000,  ELECTRONIC 
SERVICE  OF  DOCUMENTS 

Consent  Agenda — Gas  and  Oil 
CAG-1. 

DOCKET#  GT99-26,  000,  TENNESSEE 
GAS  PIPELINE  COMPANY 
OTHER#S  RP96-312  014  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-2. 

DOCKET#  PR99-7,  000,  JEFFERSON 
ISLAND  STORAGE  &  HUB  L.L.C. 

CAG-3. 

DOCKET#  RP96-389,  005,  COLUMBIA 
GULF  TRANSMISSION  COMPANY 
CAG-4. 

DOCKET#  RP99-195,  001,  EQUITRANS, 
L.P. 

CAG-5. 

DOCKET#  RP99-286,  000,  GRANITE 
STATE  GAS  TRANSMISSION,  INC. 
CAG-6. 

DOCKET#  RP99-294,  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-7. 

DOCKET#  RP99-301,  000,  ANR  PIPELINE 
COMPANY 
CAG — 8. 

OMITTED 

CAG-9. 

OMITTED 
CAG — 10. 

OMITTED 
CAG-11.  . 

DOCKET#  RP97-287,  032,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG — 12. 

DOCKET#  RP99-284,  000,  KERN  RIVER 
GAS  TRANSMISSION  COMPANY 
CAG — 1 3 . 

DOCKET#  RP99-285,  000,  VIKING  GAS 
TRANSMISSION  COMPANY 
CAG-14. 

OMITTED 

CAG-15. 

DOCKET#  RP99-289,  000,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG — 16. 

DOCKET#  RP99-290,  000,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-1 7. 

OMITTED 
CAG — 18. 
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OMITTED 
CAG — 19. 

DOCKET#  RP99-296,  000,  TRUNKLINE 
GAS  COMPANY 
CAG — 20. 

OMITTED 

CAG-21. 

DOCKET#  RP99-300,  000,  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG — 22. 

DOGKET#  TM99-3-59,  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-23. 

DOCKET#  RP93-197,  004,  SOUTHERN 
CALIFORNIA  GAS  COMPANY 
CAG — 24. 

DOCKET#  RP99-186,  001,  FLORIDA  GAS 
TRANSMISSION  GOMPANY 
OTHER#S  RP99-186,  000,  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-25. 

OMITTED 
CAG — 26. 

DOCKET#  SA99-5,  001,  ARGENT 
ENERGY,  INC. 

CAG-27. 

DOCKET#  RP98-117,  004,  K  N 
INTERSTATE  GAS  TRANSMISSION 
GOMPANY 

OTHER#S  TM98-2-53,  008,  K  N 
INTERSTATE  GAS  TRANSMISSION 
GOMPANY 
GAG — 28. 

DOCKET#  RP97-126,  013,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 

CAG-29. 

DOCKET#  RS92-12,  015,  WILLIAMS 
NATURAL  GAS  COMPANY 
OTHER#S  RP93-171,  003,  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-30. 

OMITTED 
CAG — 31. 

OMITTED 

CAG-32. 

DOCKET#  RP94-72,  009,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 
OTHER#S  FA92-59,  007,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 
RP97-126,  000,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 

C  AG-33. 

DOCKET#  RP92-163,  009,  WILLISTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 

OTHER#S  RP92-170,  009,  WILLISTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 

RP92-236,  015,  WILLISTON  BASIN 
INTERSTATE  PIPELINE  COMPANY 
CAG — 34. 

DOGKET#  RP95-364,  005,  WILLISTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-35. 

DOCKET#  RP95-409,  000,  NORTHWEST 
PIPELINE  CORPORATION 
CAG — 36. 

DOCKET#  MG99-14,  000,  MICHIGAN  GAS 
STORAGE  COMPANY 
CAG-37. 

DOCKET#  MG98-14,  002,  KANSAS 
PIPELINE  COMPANY 
CAG — 38. 

DOCKET#  CP97-774,  002,  CNG 
TRANSMISSION  CORPORATION  AND 


TEXAS  EASTERN  TRANSMISSION 
CORPORATION 
CAG — 39. 

DOCKET#  CP98-228,  001,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG — 40. 

DOGKET#  CP99-61,  000,  TRISTATE 
PIPELINE,  L.L.C. 

OTHER#S  CP99-62,  000,  TRISTATE 
PIPELINE,  L.L.C. 

CP99-63,  000,  TRISTATE  PIPELINE,  L.L.C. 
CP99-64,  000,  TRISTATE  PIPELINE,  L.L.C. 
CAG-41. 

DOCKET#  CP99-320,  000,  SUMAS 
ENERGY  2,  INC. 

CAG-42. 

DOCKET#  CP99-323,  000,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-13. 

DOCKET#  CP98-131,  000,  VECTOR 
PIPELINE  L.P. 

OTHER#S  CP98-131,  001,  VECTOR 
PIPELINE  L.P. 

CP98-133,  000,  VECTOR  PIPELINE  L.P. 
CP98-133,  001,  VECTOR  PIPELINE  L.P. 
CP98-134,  000,  VECTOR  PIPELINE  L.P. 
CP98-134,  001,  VECTOR  PIPELINE  L.P. 
CP98-135,  000,  VECTOR  PIPELINE  L.P. 
CAG--14. 

DOCKET#  CP99-46,  000,  ALGONQUIN 
GAS  TRANSMISSION  GOMPANY 
CAG-45. 

DOGKET#  CP98-554,  000,  NORTHWEST 
PIPELINE  CORPORATION 
OTHER#S  CP98-554,  001,  NORTHWEST 
PIPELINE  CORPORATION 
CAG-46. 

DOCKET#  OR99-4,  000,  SINCLAIR  OIL 
CORPORATION  V.  PLATTE  PIPE  LINE 
COMPANY 

Hydro  Agenda 
H-1. 

RESERVED 
Electric  Agenda 
E-1. 

RESERVED 

Regular  Agenda — Miscellaneous 
M-1. 

OMITTED 
Oil  and  Gas  Agenda 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 

II. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-13162  Filed  5-20-99;  11:39  am] 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00601;  FRL-6081-9] 

Notice  of  Public  Meeting;  EPA/USDA 
Workshop  on  Bacillus  thuringiensis 
Crop  Resistance  Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  and  United  States 
Department  of  Agriculture  (USDA)  will 
conduct  a  one-day  joint  public 
workshop  on  managing  the  emergence 
of  insect  populations  that  are  resistant 
to  Bacillus  thuringiensis  (Bt)  plant- 
pesticides.  The  workshop  will  provide 
the  two  Agencies  with  information  to 
help  them  develop  and  implement  plans 
related  to  managing  resistance. 

DATES:  The  meeting  will  he  held  on 
Friday  June  18, 1999  from  8:00  am  to 
5:30  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
Holiday  Iim,  Chicago-O’Hare 
International  Airport,  5440  River  Road, 
Rosemont,  IL,  telephone  number:  847- 
671-6350. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Sharlene  R.  Matten,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  number:  703-605-0514;  e- 
mail  address:  matten.sharlene@epa.gov; 
fax:  703-308-7026.  For  questions 
specifically  about  registration  for  the 
workshop,  contact  the  person  listed  in 
Unit  II  B  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  GENERAL  INFORMATION 

A.  Does  this  Notice  Apply  to  Me? 

This  notice  applies  to  the  public  in 

general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
entities  potentially  affected  hy  this 
notice.  If  you  have  any  questions 
regarding  the  applicability  of  this  notice 
to  a  particular  entity,  consult  the 
technical  person  listed  in  the  “FOR 
FURTHER  INFORMATION  CONTACT” 
section. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  Any 
Documents  Discussed  in  this  Notice? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
related  supporting  materials  from  the 
EPA  internet  Biopesticides  Home  Page 
at  http  ://www. epa.gov/ pesticides/ 
biopesticides/btworkshop618.htm. 
Electronic  copies  of  this  document  and 
a  draft  agenda  for  the  workshop  are 
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currently  available;  draft  questions  for 
panelists  and  an  EPA/USDA  Position 
Paper  will  be  available  by  June  1, 1999. 
You  can  also  go  to  the  EPA  internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  “Laws  and 
Regulations”  and  then  look  up  the  entry 
for  this  document  under  the  “Federal 
Register  -  Environmental  Documents.” 
You  can  also  go  directly  to  the  “Federal 
Register”  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

2.  Fax  on  Demand.  You  may  request 
a  faxed  copy  of  the  EPA/USDA  Position 
Paper  by  using  a  faxphone  to  call  (202) 
401—0527  and  selecting  item  (6036). 

You  may  also  follow  the  automated 
menu. 

3.  In  person.  If  you  have  smy 
questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  technical  person  identified 
in  the  “FOR  FURTHER  INFORMATION 
CONTACT”  section. 

In  addition,  the  official  record  for  this 
notice,  including  the  public  version,  has 
been  established  under  docket  control 
number  [OPP-00601].  This  official 
record  not  only  includes  the  documents 
that  are  physically  located  in  the  docket, 
but  also  includes  all  the  documents  that 
are  referenced  in  those  documents.  A 
public  version  of  this  official  record, 
which  includes  printed,  paper  versions 
of  any  electronic  comments,  but  does 
not  include  any  information  claimed  as 
CBI,  is  available  for  inspection  in  Rm. 
119,  Crystal  Mall  2  (CM  #2),  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  703-305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  you  must 
identify  docket  control  number  [OPP- 
00601]  in  the  subject  line  on  the  first 
page  of  your  response.  Comments  on  the 
EPA/USDA  position  paper,  especially 
on  Bt  com,  should  be  forwarded  to  the 
Agency  no  later  than  July  23, 1999. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW, 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  Rm.  119,  CM  #2, 

1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epamail.epa.gov. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
Confidential  Business  Information  (CBI). 
Submit  electronic  comments  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption, 
or  in  WordPerfect  5. 1/6.1.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5. 1/6.1  or  ASCII  file  format.  All 
conunents  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  [OPP-00601].  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
Confidential  Business  Information  (CBI) 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  any  information  claimed  as 
CBI,  a  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  If  you  have 
any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  with  the  technical  person 
identified  in  the  “FOR  FURTHER 
INFORMATION  CONTACT”  section. 

E.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  veirious  options  we  propose,  new 
approaches  we  haven’t  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  yom  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 


5.  Tell  us  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Offer  alternative  ways  to  improve 
this  activity. 

8.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

9.  At  the  beginning  of  your  comments, 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  [OPP-00601]  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date.  Federal  Register  citation, 
and/or  the  appropriate  EPA  or  0MB  ICR 
number. 

n.  BACKGROUND 

A.  What  Issues  Will  the  Workshop 
Address? 

On  Friday,  June  18, 1999,  the  EPA/ 
USDA  will  conduct  a  joint  public 
workshop  on  Bt  crops  to  discuss 
specific  insect  resistance  management 
issues  focusing  on  Bt  com.  Four 
preselected  panels  will  explore:  Refuge 
Design  and  Deployment;  Grower 
Education;  Monitoring  and  Remedial 
Action;  and  Compliance  Issues.  The 
workshop  will  begin  with  introductory 
comments  from  representatives  of  EPA 
and  USDA.  Panelists  will  be  selected 
beforehand  from  the  various  stakeholder 
groups:  industry,  academia,  USDA, 
conventional  and  organic  growers, 
public  interest  groups,  and  the  National 
Com  Growers  Association.  Each  panel’s 
presentation  will  be  followed  by 
approximately  30-60  minutes  of  open 
discussion.  Proceedings  will  be  sent  to 
all  attendees  and  posted  on  the 
Biopesticides  website:  (http:// 
www.epa.gov/pesticides/biopesticides). 

EPA  believes  that  managing  insect 
resistance  to  Bt  toxins  is  important 
because  of  the  threat  that  resistance 
poses  to  the  high  benefits  and  low  risk 
of  using  Bt  toxins  in  transgenic  crops 
and  in  microbial  spray  formulations. 
With  use  of  Bt-crops  increasing,  EPA 
recognizes  the  value  of  ensuring  that  Bt 
crops  and  microbial  Bt’s  remain 
effective  against  target  pests  for  as  long 
as  possible.  To  this  end,  EPA  has 
worked  with  stakeholders  (e.g., 
industry,  public  sector  research  and 
extension,  growers,  user  groups,  public 
interest  groups,  and  government 
agencies)  to  address  resistance 
management  for  Bt  crops. 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


27987 


B.  What  Should  I  Do  if  I  Want  to  Attend 
the  Workshop? 

EPA  strongly  requests  all  persons 
planning  on  attending  the  workshop  to 
preregister.  This  information  is  needed 
to  ensure  adequate  space  for  attendees. 
There  is  no  registration  fee.  To  register, 
please  visit  the  workshop  wehsite  at 
http://www.epa.gov/pesticides/ 
biopesticides/btworkshop618.htm  and 
fill-out  the  registration  form  there.  As  an 
alternative,  you  may  provide  the 
following  registration  information 
directly  to  Teresa  Bullock  by  e-mail  or 
fax:  Name(s);  Organization;  Mailing 
Address;  Phone;  Fax;  E-mail.  Teresa 
Bullock  can  be  reached  by:  E-mail: 
tbullock@niu.edu;  Fax:  815-753-9348; 
telephone:  815-753-9347;  Mailing 
Address:  Teresa  Bullock,  American 
Farmland  Trust,  P.O.  Box  987,  DeKalb, 
IL  60115. 

A  block  of  rooms  has  been  reserved  at 
the  workshop  hotel  at  a  special  rate. 
Please  make  your  reservation  early  to 
ensure  you  get  a  room  at  that  rate.  Make 
your  reservation  by  calling:  Holiday  Inn 
O’Hare  International,  5440  North  Fhver 
Road,  Rosemont,  IL  60018-5232;  Phone: 
847-  671-6350;  Fax:  847-671-5406; 
Room  Reservations:  1-888-OHARE-HI 
(1-888-642-7344).  The  hotel  is  located 
1.5  miles  east  of  O’Hare  International 
Airport,  adjacent  to  the  Rosemont 
Convention  Center  and  Rosemont 
Theatre. 

List  of  Subjects 

Environmental  protection,  Bt  com,  Bt 
crops,  pesticides,  plant-pesticides, 
biopesticides,  resistance  management. 

Dated:  May  17, 1999. 

Janet  L.  Andersen, 

Biopesticides  and  Pollution  Prevention 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  99-13033  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6349-1] 

Gulf  of  Mexico  Program’s  Policy 
Review  Board  Meeting 

AGENCY:  Environmental  Protection 
Agency  (US  EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Act,  Pub.  L.  92463,  EPA  gives  notice  of 
a  meeting  of  the  Gulf  of  Mexico  Program 
(GMP)  Policy  Review  Board  (PRB). 
DATES:  The  PRB  meeting  will  be  held  on 
Tuesday,  June  22, 1999  from  10  a.m.  to 
3:30  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  New  Orleans  International  Airport 
(Parabola  Room)  West  Lobby  above 
Concomse  C,  P.  O.  Box  20007,  New 
Orleans,  LA.  Phone:  (504)  464-3547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Building  1103,  Room  202,  Stennis  Space 
Center,  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  items  will  include:  Discussion  of 
National  Priorities  for  Coastal 
Communities  and  Implementation  of  the 
Clean  Water  Action  Plem,  Gulf  Coastal 
Sewage  Initiative,  County  Government 
as  a  GMP  Partner,  Overview  of 
Louisiana’s  Coast  2050,  and  GMPO 
Director’s  Agenda. 

The  meeting  is  open  to  the  public. 

Dated  May  18, 1999. 

James  D.  Giattina, 

Director,  Gulf  of  Mexico  Program  Office. 
[FRDoc.  99-13031  Filed  5-21-99;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6348-6] 

Proposed  Agreement  Pursuant  to 
Sections  122  (g)  and  (h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  for  the  Adams  County/Quincy 
Landfills  2  and  3  Superfund  Site 

agency:  U.S.  Environmental  Protection 
Agency  (“EPA”). 

ACTION:  Notice;  request  for  public 
comment  on  proposed  de  minimis 
settlement. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1984,  as  amended 
(“CERCLA”),  notification  is  hereby, 
given  of  a  proposed  administrative 
agreement  concerning  the  Adams 
County/Quincy  Landfills  2  and  3 
hazardous  waste  site  located  on  Old 
Broadway  Road  approximately  5  miles 
east  of  the  City  of  Quincy,  Illinois  (the 
“Site”).  EPA  proposes  to  enter  into  this 
agreement  under  the  authority  of 
sections  122(g)  and  (h)  and  107  of 
CERCLA.  The  proposed  agreement  has 
been  executed  by  the  following  de 
minimis  parties:  A.  Fischer  Builders, 
Inc.;  Abbott  Supply,  Inc.;  Albert  R.  Scott 
&  Son;  Allen  &  Sons  Inc.;  Awerkamp 
Machine  Co.;  Bernzen  Lumber  Co.,  Inc. 
(f/k/a  Middendorf  Brothers  Lumber  Co., 
Inc.);  Berry  Bearing  Company;  Blick’s 
Construction  Co.,  Inc.;  Buford  Ward 


Chevrolet,  Inc.;  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (f/k/a  The  Burlington 
Northern  Railroad);  Champion 
International  Corp.;  Clcu-klift  of  Quincy; 
Coleman  Motor  Company,  Inc.  (f/k/a 
Quincy  Datsun  Inc.);  Comstock-Castle 
Stove  Co.;  Crescent  Electric  Supply 
Company;  Dale  Koontz;  Dick  Wentura; 
Don  Waterkotte  &  Sons  Const.;  E.  E. 
Sandifer;  Eugene  Mast;  Fierge  Auto 
Parts  Co.;  Frese  Ornamental  Nursery, 
Inc.;  Geise  Buick-Pontiac;  Gem  City 
Electric  Co.;  Geo.  Keller  &  Sons; 

Glenayre  Electronics,  Inc.  (as  successor 
in  interest  Quintron  Corporation); 

Hadler  International,  Inc.;  Heidbreder- 
Peters  Co.;  Heintz  Electric  Co.;  Hertz 
Licensee  (c/o  James  R.  Thompson, 
Quincy  Rental,  Inc.);  Hollister- Whitney 
Elevator  Corp.;  Illinois  Ayers  Oil  Co.; 
Irwin  Paper  Company  (Unisource 
Worldwide,  Inc.);  J.  Jarvis  &  Son  Inc.;  JK 
Creative  Printers;  John  Kuhn  &  Son; 

John  Lammers  Plumbing  &  Heating; 
Kenneth  Bigelow;  Kuhlman 
Construction  Co.;  Maxwell  &  Beilis 
Photographers,  Inc.  and  John  E. 

Maxwell;  Merkels  Inc.;  Michelman  Steel 
Co.;  Midwest  Patterns,  Inc.;  Mississippi 
Belle  Dist.  Co.,  Inc.;  N.  Kohl  Grocer 
Company  (d/b/a  Kohl  Wholesale); 
Pepsi-Cola  Quincy  Bottling  Co.;  Peters 
Heating  &  Air  Conditioning,  Inc.;  The 
Prince  Manufactimng  Company  and 
Chattem,  Inc.;  Quincy  Newspapers,  Inc. 
(d/b/a  Quincy  Herald- Whig);  Quincy 
Paper  Box  Division  of  Russell  Stover 
Candies,  Inc.;  Quincy  Physicians  & 
Surgeons  Clinic  (d/b/a  Quincy  Medical 
Group);  Quincy  Recycle  Paper,  Inc.; 
Quincy  Rug  Works,  Inc.;  Quincy  Storage 
&  Transfer;  Quincy  Supply  Company; 
Reed  State  Street  Shell/Bob  Hultz;  Rees 
Construction  Co.;  Richards  Electric 
Motor  Co.;  Robert  Howell  Construction; 
Robert  O.  McKenzie;  Roy  Bennett 
Furniture;  Roy  Vonder  Haar;  Rupp 
Masonry  Construction  Co.;  Russell  G. 
Schuette;  S&N  Body  Shop;  Sears, 
Roebuck  and  Co.;  Smith  Builders  Inc.; 
Sprout’s  Iim;  Taylor’s  Furniture  Inc.; 
Tenk  Brothers  Construction,  Inc.; 
Timberline  Lumber  &  Home  Center  Inc.; 
Toiunear  Roofing;  V&E  Builders 
(Emmanuel  Voepel  &  George  Elliott); 
Wally  Hutter  Oil  Co.;  Wickes  Lumber; 
United  States  Postal  Service;  and  the 
United  States  Government  Department 
of  Army  Reserve  Training  Center. 

Under  the  proposed  agreement,  the  de 
minimis  Settling  Parties  will  pay  a  total 
of  approximately  $1,103,362  into  an 
escrow  account  to  be  used  for  response 
costs  incurred  and  to  be  inciuTed  at  the 
Site.  A  group  of  seven  non-de  minimis 
settlors  under  this  agreement  will 
reimburse  $224,104  in  response  costs 
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incurred  by  EPA  at  the  Site,  and  pay 
EPA’s  costs  of  overseeing  the  remedial 
action  that  these  seven  non-de  minimis 
parties  are  performing  at  the  Site.  EPA 
incurred  response  costs  overseeing 
response  activities  conducted  to 
mitigate  an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment  present  or  threatened  hy 
hazardous  substances  present  at  the 
Site.  The  non-de  minimis  settlors  under 
this  proposed  agreement  are: 
Bridgestone/Firestone,  Inc.;  BFI  Waste 
Systems  of  North  America,  Inc.  (f/k/a 
Browning-Ferris  Industries  of  Quincy, 
Illinois,  Inc.);  City  of  Quincy,  Illinois; 
Coltec  Industries  Inc.;  Gardner  Denver, 
Inc.;  Harris  Corporation;  and  Motorola, 
Inc. 

For  thirty  days  following  the  date  of 
publication  of  this  notice,  the  EPA  will 
receive  written  comments  relating  to 
this  proposed  agreement.  EPA  will 
consider  all  comments  received  and 
may  decide  not  to  enter  this  proposed 
agreement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  agreement  is  inappropriate, 
improper  or  inadequate. 

DATES;  Comments  on  the  proposed 
agreement  must  be  received  by  EPA  on 
or  before  June  23, 1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604-3590,  and 
should  refer  to:  In  the  Matter  of  Adams 
County  Quincy  Landfills  2  and  3, 
Quincy,  Illinois,  U.S.  EPA  Docket  No. 
V-W-99C-542. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Krueger,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  C-14J,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604- 
3590,  (312)  886-0562. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA’s 
Region  5  Office  of  Regional  Coimsel;  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604-3590.  Addition^ 
background  information  relating  to  the 
settlement  is  available  for  review  at  the 
EPA’s  Region  5  Office  of  Regional 
Coimsel. 

Authority:  The  Comprehensive 
Environmental  Response.  Compensation,  and 
Liability  Act,  as  amended,  42  U.S.C.  Sections 
9601-9675. 

William  E.  Muno, 

Director,  Superfund  Division,  Region  5. 

[FR  Doc.  99-13032  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6S60-50-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

DATE  &  TIME:  Thursday,  May  27, 1999  at 
10:00  a.m. 

PLACE:  999  E  street  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202)  694-1220. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  99-13243  Filed  5-20-99;  3:47  pm] 
BILUNG  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obteiin 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 

Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-007690-026. 

Title:  India,  Pakistan,  Bangladesh, 
Ceylon  and  Burma  Outward  Freight 
Conference. 

Parties: 

Shipping  Corporation  of  India,  Ltd. 
Watermen  Steamship  Corporation. 
Synopsis:  The  proposed  Amendment 
reduces  the  independent  action  notice 
from  ten  calendar  days’  written  notice 
to  5  calendar  days’  written  notice. 
Agreement  No.:  202-008650-020. 

Title:  Calcutta,  East  Coast  of  India  and 
Bangladesh/U.S.A.  Conference. 
Parties: 

Bangladesh  Shipping  Corporation 
Shipping  Corporation  of  India,  Ltd. 
Waterman  Steamship  Corporation. 
Synopsis:  The  proposed  Amendment 
reduces  the  independent  action  notice 
from  ten  calendar  days’  written  notice 
to  5  calendar  days  written  notice. 
Agreement  No.:  217-011663. 

Title:  Dole/King  Ocean  Space  Charter 
Agreement. 

Parties: 

Dole  Ocean  Liner  Express  (“Dole”) 
King  Ocean  Central  America  S.A. 


.  (“King  Ocean”). 

Synopsis:  The  proposed  Agreement 
would  permit  Dole  to  charter  space 
from  King  Ocean  in  the  trade  between 
Port  Everglades,  Florida,  and  Puerto 
Cortes,  Honduras,  and  Puerto  Barrios, 
Guatemala. 

Dated:  May  18, 1999. 

By  order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-12970  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6730-01 -M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License, 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  dates  shown  below: 

License  Number:  2032 

Name:  American-Carribean,  Inc. 

Address:  8000  N.W.  68th  Street,  P.O. 

Box  520626,  Miami,  FL  33152-0626. 
Date  Revoked:  April  10, 1999. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3979 
Name:  American  Customs  Inc. 

Address:  700  Rockaway  Turnpike, 
Lawrence,  NY  11559 
Date  Revoked:  April  14,  1999. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3801 
Name:  Avair  Services,  Inc. 

Address:  351  Roosevelt  Avenue, 

Carteret,  NJ  07008 
Date  Revoked:  April  3, 1999. 

Reason:  Failed  to  maintciin  a  valid 
surety  bond. 

License  Number:  3428 
Name:  B.L.T.  Forwarding  Company,  Inc. 
Address:  8209  N.W.  66th  Street,  Miami, 
FL  33166 

Date  Revoked:  April  30, 1999. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3520 
Name:  ETA  Import  &  Export  Ltd. 
Address:  1  Cross  island  Plaza,  3rd  Floor, 
Jamaica,  NY  11422 
Date  Revoked:  April  13, 1999. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3578 
Name:  Fisher  Transport,  Inc. 
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Address:  2680  Coyle  Avenue,  Elk  Grove 
Village,  IL  60007 
Date  Revoked:  April  3, 1999. 

Reason:  Failed  to  maintain  a  vedid 
surety  bond. 

License  Number:  199 

Name:  Hyman  W.  Ebert  d/b/a  H.W. 

Ebert  Co. 

Address:  59  East  79th  Street,  New  York, 
NY  10021 

Date  Revoked:  April  27, 1999. 

Reason:  Surrendered  license 
volimtarily. 

License  Number:  2896 
Name:  Moving  and  Packing  (M.A.P.) 
International,  Inc. 

Address:  2303  Nance  Street,  Houston, 

TX  77020 

Date  Revoked:  April  7, 1999. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3575 
Name:  Nippon  Express  Hawaii,  Inc. 
Address:  2270  Kalakaua  Avenue,  Suite 
1517,  Honolulu,  Hawaii  96815 
Date  Revoked:  April  20, 1999. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4105 
Name:  Overseas  Mahanm  Inc. 

Address:  24  Lillian  Lane,  Plainview,  NY 
11803 

Date  Revoked:  March  18, 1999. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  2267 
Name:  SFFC,  Inc.  d/b/a/  South  Florida 
Forwarding  Company 
Address:  8211  N.W.  68th  Street,  Miami, 
FL  33166 

Date  Revoked:  March  31, 1999. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3524 
Name:  Sterling  International  Services, 
Inc. 

Address:  441  North  Fifth  Street,  Suite 
300,  Philadelphia,  PA  19123 
Date  Revoked:  April  22, 1999. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  4432 
Name:  TSJ  Consolidators,  Inc. 

Address:  13737  Artesia  Blvd.,  #107, 
Cerritos,  CA  90703 
Date  Revoked:  April  12, 1999. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2051 
Name:  Victor  M.  Robles  d/b/a  Vicel 
International 

Address:  43  Fair  Avenue,  San  Francisco, 
CA  94110 

Date  Revoked:  March  18, 1999. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  4113 


Name:  Wesley  S.  Koerber  d/b/a  C.E.L. 
Maritime 

Address:  4242  Harford  Creamery  Road, 
White  Hall,  MD  21161 
Date  Revoked:  April  13, 1999. 

Reason:  Surrendered  license 
voluntarily. 

T.A.  Zook, 

Deputy  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 

[FR  Doc.  99-13012  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors.  - 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  8, 
1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034; 

1.  Bruce  W.  William,  Savannah, 
Tennessee  (as  trustee  for  the  Davis 
Family  Trust  and  the  Stephenson 
Family  Trust);  to  retain  voting  shares  of 
Crockett  County  Bancshares,  Inc.,  Bells, 
Tennessee,  and  thereby  indirectly  retain 
voting  shares  of  Bells  Banking 
Company,  Bells,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13089  Filed  5-2-99;  8:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 


(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  17, 1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  National  Commerce 
Bancorporation,  Memphis,  Teimessee; 
to  merge  with  First  Financial 
Corporation,  Mt.  Juliet,  Tennessee,  and 
thereby  indirectly  acquire  First  Bank  & 
Trust,  Mt.  Juliet,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  18, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-12964  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-12523)  published  on  page  27269  of 
the  issue  for  Wednesday,  May  19, 1999. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Capitol 
Bancorp,  Ltd.,  Lansing,  Michigan,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 


27990 
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1.  Capitol  Bancorp,  Ltd.,  Lansing, 
Michigan;  Sun  Community  Bancorp 
Limited,  Phoenix,  Arizona;  and  Nevada 
Commimity  Bancorp  Limited,  Las 
Vegas,  Nevada;  to  become  bank  holding 
companies  by  acquiring  51  percent  of 
the  voting  shares  of  Desert  Community 
Bank,  Las  Vegas,  Nevada. 

Comments  on  this  application  must 
be  received  by  June  11, 1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13087  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  appli^  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  compjmy  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Boeud,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  23, 1999. 

A.  Federal  Reserve  Baiik  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  AUantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Fleet  Financial  Group,  Inc.,  Boston, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  BankBoston 
Corporation,  Boston,  Massachusetts,  and 
thereby  indirectly  acquire  BankBoston, 


National  Association,  Boston, 
Massachusetts;  BankBoston  Maine, 
National  Association,  South  Portland, 
Maine;  and  Bank  of  Boston  -  Florida, 
National  Association,  Boca  Raton, 
Florida. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire  all 
of  BankBoston’s  direct  and  indirect 
nonbank  subsidiaries  including, 
BancBoston  Robertson  Stephens,  Inc., 
Boston,  Massachusetts,  and  thereby 
engage  in  underwriting  bank  ineligible 
securities,  including  equity  secmities 
and  high  yield  debt,  both  through  public 
offerings  and  private  placements; 
providing  advice  in  connection  with 
mergers  and  acquisitions;  brokerage 
activities;  providing  equity  research  to 
institutional  and  high  net  worth 
customers,  pmsuant  to  §§  225.28(b)(1), 
(6),  (7)  and  (8)  of  Regulation  Y,  see  Bank 
of  Boston  Corp.,  74  Fed.  Res.  Bull.  10 
(1988);  Bank  of  Boston  Corp.,  83  Fed. 

Res.  Bull.  10  (1997);  BankBoston  Corp., 
84  Fed.  Res.  Bull.  10  (1998);  RIHT  Life 
Insurance  Company,  Phoenix,  Arizona, 
and  thereby  engage  in  reinsuring  credit 
life  and  health  insurance  for  borrowers 
of  BankBoston,  N.A.  or  its  subsidiaries 
in  connection  with  extensions  of  credit 
to  such  borrowers,  pursuant  to  § 
225.28(b)(ll)  of  Regulation  Y; 
BancBoston  Leasing  Investments,  Inc., 
Boston,  Massachusetts,  and  thereby 
engage  in  leasing  personal  and  real 
property,  pmsuant  to  §  225.28(b)(3)  of 
Regulation  Y;  BancBoston  Investments, 
Inc.,  Boston,  Massachusetts,  and  thereby 
engage  in  ventme  capital  investments, 
including  secured  and  unsecured 
lending  and  voting  and  nonvoting 
equity  investments,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y;  Back  Bay 
Capital  Funding  LLC,  Wilmington, 
Delaware,  and  thereby  engage  in  asset- 
based  lending,  pursuant  to  § 

225.28(b)(1)  of  Regulation  Y; 

BankBoston  (NH),  N.A.,  Nashua,  New 
Hampshire,  and  thereby  engage  in 
certain  credit  ceud  activities,  pursuant  to 
§  225.28(b)(1)  of  Regulation  Y;  Partners 
First  Holdings  LLC,  Delaware,  and 
thereby  engage  in  credit  card  activities, 
prusuant  to  §  225.28(b)(1)  of  Regulation 
Y;  Partners  First  Receivables  LLC, 
Delaware,  and  thereby  engage  in  credit 
card  activities,  pursuant  to  § 

225.28(b)(1)  of  Regulation  Y;  Partners 
First  Funding  LLC,  Delaware,  and 
thereby  engage  in  credit  card  activities, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

l.f.R.  Montgomery  Bancorporation, 
Lawton,  Oklahoma;  to  acquire  an 


additional  11.8  percent,  for  a  total  of 
50.1  percent  of  die  voting  shares  of  Fort 
Sill  National  Bank,  Fort  Sill,  Oklahoma. 
Comments  regarding  this  application 
must  be  received  not  later  than  Jime  18, 
1999. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consmner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Pacific  Community  Banking  Group, 
Laguna  Hills,  California;  to  become  a 
bank  holding  compemy  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Hemet,  Riverside,  California,  and 
Valley  Bank,  Moreno  Valley,  California. 
Comments  regarding  this  application 
must  be  received  not  later  tiian  June  18, 
1999. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-13088  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Jime  7, 1999. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
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Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Northern  Star  Financial,  Inc., 
Mankato,  Minnesota;  to  acquire  49 
percent  of  the  interest  in  Homeland 
Mortgage,  LLC,  Morris,  Minnesota,  and 
thereby  enter  into  a  joint  venture 
relationship  with  West  Central  Service 
Corporation,  Inc.,  Morris,  Minnesota,  a 
subsidiary  of  First  Federal  Holding 
Company  of  Morris,  Inc.,  Morris, 
Minnesota,  a  registered  savings  and  loan 
holding  company,  and  thereby  engage 
de  novo  in  making  and  servicing  of  real 
estate  mortgage  loans,  pmsuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  18,  1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-12965  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

[File  No.  9910101] 

Provident  Companies,  inc.,  et  ai.; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  23, 1999. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  600  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Mendel,  FTC/S— 2019,  601 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580,  (202)  326-2603. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission’s  rules 
of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 


of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  May  18th,  1999),  on  the 
World  Wide  Web,  at  “http:// 
www.ftc.gov/os/actions97.htm.”  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue,  NW, 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania 
Avenue,  NW,  Washington,  DC  20580. 
Two  paper  copies  of  each  comment 
should  be  filed,  and  should  be 
accompanied,  if  possible,  by  a  3V2  inch 
diskette  containing  an  electronic  copy  of 
the  comment.  Such  comments  or  views 
will  be  considered  by  the  Commission 
and  will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §  4.9(b)(6)(ii)  of  the 
Commission’s  rules  of  practice  (16  CFR 
4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission 
(“Commission”)  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  Consent  Order  from 
Provident  Companies,  Inc. 

(“Provident”)  and  UNUM  Corporation 
(“UNUM”),  under  which  Provident  and 
UNUM  will  be  required  to  submit  data 
relating  to  disability  insurance  sold  to 
individuals  to  an  independent  entity 
responsible  for  soliciting,  aggregating, 
and  publishing  industry-wide  actuarial 
tables,  studies  and  reports. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments 
from  interested  persons.  Conunents 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Order  or  make  final 
the  proposed  Order. 

On  November  22, 1998,  Provident  and 
UNUM  entered  into  an  Agreement  and 
Plan  of  Merger  whereby  the  companies 
will  form  a  new  entity,  UNUM 
Provident  Corporation,  with  a  combined 
stock  value  of  $11.43  billion.  The 
proposed  Complaint  alleges  that  the 
merger,  if  consmnmated,  would  violate 
section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 


amended,  15  U.S.C.  45,  in  the  market  for 
disability  insurance  sold  to  individuals. 

Providient  and  UNUM  are  two  of  the 
leading  providers  of  disability  insmance 
sold  to  individuals.  Total  premiums 
from  individual  disability  insurance 
policies  were  over  $4  billion  last  year. 
Disability  insurance  protests  against  loss 
of  income  due  to  disability  from 
sickness,  accident  or  injury.  Unlike 
group  disability  insurance,  which  is 
made  available  to  consumers  by  a  third 
party,  e.g.,  an  employer  or  other 
organization,  individual  disability 
insLurance  is  purchased  by  consumers 
themselves,  who  individually  hold 
policies.  Individual  disability  insurance 
policies  are  sold  primarily  to  people 
who  do  not  have  group  disability 
insmance  coverage  available  through 
their  employers  or  other  organizations, 
or  who  desire  to  supplement  group 
disability  insurance.  Each  such 
individual  disability  insmrance  policy  is 
individually  underwritten,  based  on  the 
applicant’s  medical  background, 
financial  portfolio  and  income 
projection,  and  occupation. 

The  proposed  merger  of  Provident 
and  UNUM  raises  antitrust  concerns  in 
the  market  for  disability  insurance  sold 
to  individuals.  If  Provident  and  UNUM 
merge,  they  will  control  a  significant 
percentage  of  all  data  relating  to 
individual  disability  claims.  Such  data 
is  used  by  insurance  providers  to  make 
actuarial  predictions  about  the  type, 
occurrence  and  diu^tion  of  disability 
claims  used  to  design  and  price 
individual  disability  insurance  policies. 
In  order  to  assist  insurance  providers 
that  only  have  a  limited  amount  of 
proprietary  claims  data,  independent 
entities  such  as  the  Society  of  Actuaries 
solicit,  aggregate,  and  publish  industry¬ 
wide  actuarii  tables,  studies  and 
reports.  Because  of  the  amount  of  all 
industry  data  it  will  control, 
UNUMProvident’s  participation  in 
industry-wide  solicitations  for  data 
made  by  the  Society  of  Actuaries  and 
other  industry  groups  designated  to 
conduct  indust^-wide  solicitations  by 
the  National  Association  of  Insurance 
Commissioners  (“NAIC”)  is  essential  in 
order  to  ensure  that  resulting  actuarial 
projects  are  credible. 

Fm^er,  timely  entry  in  the  market  for 
disability  insurance  sold  to  individuals 
on  the  scale  necessary  to  offset  the 
competitive  harm  resulting  from  the 
combination  of  Provident  and  UNUM  is 
highly  unlikely  because  of  significant 
impediments  to  new  entry.  In  addition 
to  requiring  data  on  past  claims  in  order 
to  price  and  design  its  individual 
disability  insurance  products,  a  new 
entrant  would  need  expertise  to  predict 
morbidity — the  likelihood  that  an 
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individual  or  a  class  of  individuals  will 
become  disabled,  and  the  length  of  the 
disability.  This  expertise  is  different 
from  the  expertise  used  to  predict 
mortality,  which  is  used  to  develop  life 
insurance  products.  Making  predictions 
about  morbidity  includes  assessing  the 
most  likely  disabilities,  trends  relating 
to  new  types  of  disabilities,  the  likely 
duration  of  various  disabilities,  and 
economic  variables  that  may  influence 
whether  an  individual  is  likely  to  make 
a  claim.  In  addition,  an  entrant  must 
contract  with  and  train  a  large  network 
of  brokers  to  distribute  its  product. 
Finally,  in  order  to  evaluate  claims,  an 
entrant  would  have  to  develop  a  highly- 
skilled  network  of  medical  personnel 
and  claims  adjudicators.  Because  of 
difficulties  in  pricing  products 
profitably,  a  number  of  large  insurance 
carriers  have  exited  the  individual 
disability  insurance  market  over  the  last 
several  years. 

The  proposed  Consent  Order  lowers 
barriers  to  expansion  for  existing 
providers  of  individual  disability 
insmance.  Because  access  to  credible 
data  on  disability  claims  is  required  to 
design  and  price  disability  insurance 
policies  for  individuals,  an  existing 
provider  of  individual  disability 
insurance  without  its  own  credible  base 
of  such  data  or  the  ability  to  access  a 
credible  public  data  base  is  unlikely  to 
expand  successfully.  After  the  merger, 
UNUMProvident  will  posses  a 
substantial  percentage  of  aveulable  data, 
which  will  need  to  be  contributed  to  a 
publicly  available  data  base  in  order  for 
industry-wide  data  to  remain  credible 
for  use  by  smaller  individual  disability 
insurance  providers.  However,  as  a 
result  of  the  merger,  UNUMProvident 
may  have  an  economic  incentive  not  to 
contribute  its  data  in  response  to 
industry-wide  solicitations. 

The  proposed  Consent  Order  requires 
that  for  a  period  of  twenty  (20)  years, 
Provident  and  UNUM  continue 
contributing  individual  disability  claims 
data  to  an  independent  entity — ^the 
Society  of  Actuaries,  the  NAIC,  or  the 
NAIC’s  designee — that  will  publish 
actuarial  tables,  studies  and  reports.  In 
addition,  the  proposed  Consent  Order 
contains  terms  and  conditions  that  are 
intended  to,  protect  the  confidentiality 
of  UNUMProvident’s  data  before  and 
after  it  is  aggregated  with  the  data  for 
other  industry  participants.  For 
example,  if  Respondents’  data 
represents  60%  or  more  of  the 
contributed  data  for  any  particular 
specification  in  the  request  for  data, 
Respondents  may  require  that  the 
Society  of  Actuaries,  the  NAIC  or 
NAIC’s  designee  certify  that 
Respondents’  data  was  weighted  for  that 


specification  in  order  to  mask 
Respondents’  identity.  The  Society  of 
Actuaries  and  the  NAIC  hoth  indicated 
that  they  are  willing  and  able  to  provide 
emy  certifications  set  forth  in  the 
proposed  Consent  Order.  The  Consent 
Order  also  requires  UNUM  and 
Provident  to  provide  the  Commission  a 
report  of  compliance  with  the 
provisions  of  the  Consent  Order  within 
ninety  (90)  days  following  the  date  the 
Consent  Order  becomes  final,  and 
within  ninety  (90)  days  of  each  request 
for  submission  of  data.  The  proposed 
Consent  Order  is  not  intended  to  have 
any  effect  on  the  NAIC’s  requirements 
for  data  pursuant  to  the  statutes  and 
regulations  of  state  insurance 
commissions. 

The  purpose  of  this  analysis  is  to 
facilitate  the  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  Consent  Order  or  to  modify 
their  terms  in  any  way. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  99-13001  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Proposed  Project  1.  Responsibilities  of 
Awardees  and  Applicant  Institutions  for 
Reporting  Possible  Misconduct  in 
Science  (42  CFR  part  50  and  PHS 
6349)— 0937-0198— Revision— As 
required  by  Section  493  of  the  Public 
Health  Service  Act,  the  Secretary  by 
regulation  shall  require  that  applicant 
and  awardee  institutions  receiving  PHS 
funds  must  investigate  and  report 
instances  of  alleged  or  apparent 
misconduct  in  science.  Respondents: 
State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions — Reporting  Burden 
Information — Number  of  Respondents: 
3550;  Number  of  Annual  Responses 
3,663:  Average  Bm-den  per  Response: 
.497  hours;  Total  Reporting  Burden: 

1822  hours — Disclosure  Burden 
Information — Number  of  Respondents: 
3550;  Number  of  Annual  Responses 
3,610:  Average  Burden  per  Response:  .5 
hours;  Total  Disclosure  Burden:  1,805 
hours — ^Recordkeeping  Burden 
Information — Number  of  Respondents: 
40;  Number  of  Annual  Responses  160; 
Average  Burden  per  Response:  6.175 
hours;  Total  Recordkeeping  Bvuden;  988 
hovus — Total  Burden — 4,615  hours. 

Proposed  Project  2.  Second  Mail 
Survey  for  the  Multi-site  Evaluation  of 
the  Welfare-to-Work  Grant  Program — 
New — .  This  data  collection  will 
support  the  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation  in 
its  efforts  to  further  document  the  status 
of  Welfare-to-Work  formula  and 
competitive  grantees  and  provide 
information  on  implementation  issues 
as  part  of  the  Congressionally  mandated 
evaluation  of  the  Welfare-to-Work  grants 
program.  Respondents:  Non-profit 
Institutions,  State,  local  or  Tribal 
Governments:  Number  of  Responses: 
578;  Burden  per  Response:  1.24  hours; 
Total  Burden:  714  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Report  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW,  Washington, 
DC  20201.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Dated:  May  17, 1999. 

Dennis  P.  Williams, 

Deputy  Assistant  Secretary,  Budget. 

(FR  Doc.  99-13043  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4150-04-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  99068] 

Program  To  Facilitate  Environmental 
Justice  in  Minority  and  Under  Served 
Communities;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  facilitate  environmental 
justice  in  minority  and  underserved 
communities.  This  program  addresses 
the  “Healthy  People  2000”  priority 
areas  of  Environmental  Health  and 
Educational  and  Community-Based 
Health  Programs.  The  pmpose  of  the 
program  is  to  assist  minority 
educational  institutions  in  (1) 
expanding  and  enhancing  educational 
and  research  opportunities  in  health 
promotion  and  disease  prevention 
related  to  exposure  to  hazardous 
substances  in  the  environment,  and  (2) 
providing  education  and  information  to 
African-American  communities  and 
Hispanic  communities,  and  other 
minority  communities  that  are  affected 
by  hazardous  waste  sites  and  that  have 
environmental  justice  concerns. 

B.  Eligible  Applicants 

Eligible  applicants  are  Historically 
Black  Colleges  and  Universities 
(HBCUs)  and  Hispanic  Serving 
Institutions  (HSIs).  No  other 
applications  are  solicited. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $100,000  is  available 
in  FY  99  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1, 1999,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 


personnel,  travel,  supplies,  and  services. 
Fimds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  ATSDR 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities 
and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party.  Equipment  may 
be  purchased  with  grant  funds.  The 
equipment  proposed  should  be 
appropriate  and  reasonable  for  the 
activities  to  be  conducted.  The 
applicant,  as  part  of  the  application 
process,  should  provide:  (1)  A 
justification  for  die  need  to  acquire  the 
equipment,  (2)  the  description  of  the 
equipment,  (3)  the  intended  use  of  the 
equipment,  and  (4)  the  advantages/ 
disadvantages  of  leasing  versus 
purchase  of  the  equipment.  Equipment 
obtained  with  grant  funds  must  be 
returned  to  ATSDR  at  the  end  of  the 
project. 

D.  Program  Requirements 

In  conducting  the  activities  to  achieve 
the  purpose  of  the  program,  the 
recipient  shall  be  responsible  for 
conducting  activities  under  1  below, 
and  ATSDR  shall  be  responsible  for 
conducting  activities  under  2  below. 

1.  Recipient  Activities 

a.  Develop  strategies  for  disease 
prevention  and  health  promotion 
related  to  exposure  to  hazardous 
substances  from  toxic  waste  sites,  and 
transferring  to  minority  and  low-income 
communities; 

b.  Develop  relevant  and  culturally 
competent  environmental  health 
instructional  materials  for  health 
professionals. 

c.  Coordinate  a  wide  variety  of  field 
experiences  in  the  practice  of  disease 
prevention  and  health  promotion  for 
students  of  the  grantee  institution  and  of 
collaborating  institutions; 

d.  Maintain  and  distribute  minority 
health  and  environmental  justice  related 
resomce  information,  instructional 
materials,  and  teaching  techniques  for 
health  professionals; 

e.  Develop  strategies  for  assisting 
communities  in  identifying  the  needs  of 
“at  risk”  populations  and  research  gaps, 
and  develop  a  plan  for  working  with  the 
community  to  address  these  problems 
and  issues  concerning  policies, 
regulations,  and  procedures  related  to 
the  environmental  characterization, 
assessment,  public  health  assessment, 
cleanup  and  reuse  of  contaminated  sites 
and  properties; 

f.  Conduct  community  based 
workshops  on  the  use  of  Geographic 
Information  Systems  (GIS)  as  a  tool  in 
brownfields  and  environmental  justice 
priority  setting  and  community  analysis; 


g.  Collaborate  with  government  and 
non-govemment  officials  on 
environmental  justice,  risk 
communication,  and  environmental 
health  matters,  when  requested  by 
communities;  and 

h.  Collaborate  with  state  and  local 
health  departments  and  community 
based  organizations  on  environmental 
justice  and  minority  health  issues.  This 
collaboration  should  improve  teaching 
and  learning  at  the  grantee  school  and 
the  other  participating  schools. 

2.  ATSDR  Activities 

a.  Collaborate  with  the  grantee  in 
expanding  the  opportunities  for  faculty, 
staff  and  students  for  field  experience  in 
environmental  health  and  community 
based  environmental  justice  activities; 

b.  Collaborate  with  and  assist  the 
recipient  in  aggregating  demographic 
data,  public  health  data,  and  other 
relevant  information  to  evaluate  the 
environmental  health  status  of  minority 
communities  and  tribal  nations;  and 

c.  Assist  in  the  evaluation  of  the 
objectives  of  this  program. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yom  program 
plan. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
July  15, 1999,  submit  the  application  to 
the  Grants  Management  Specialist 
identified  in  the  “Where  to  Obtain 
Additional  Information”  section  of  this 
announcement. 

Deadline;  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications;  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 
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G.  Evaluation  Criteria 

The  application  will  be  evaluated 
against  the  following  criteria  by  an 
independent  review  group  appointed  by 
ATSDR. 

1.  Experience  in  Environmental 
justice — 35  Percent 

The  applicant  can  clearly  demonstrate 
(a)  a  track  record  in  conducting 
environmental  justice  projects  and 
activities  with  affected  communities, 
and  (b)  the  ability  to  collaborate  with 
other  HBCUs  and  HSIs  to  develop  and 
implement  a  nationwide  environmental 
justice  program. 

2.  Scientific  and  Technical  Merit  of 
Proposed  Program — 25  Percent 

The  extent  to  which  the  applicant’s 
proposal  addresses  (a)  the  scientific 
merit  of  the  proposed  project,  including 
approach,  feasibility,  adequacy,  and 
rationale  of  the  design;  (b)  the  technical 
merit  of  the  proposed  project,  including 
the  degree  to  which  the  project  can  be 
expected  to  yield  results  that  meet  the 
program  objectives  and  the  technical 
merit  of  the  methods  and  procedures  for 
the  proposed  project;  and  (c)  the 
proposed  project  schedule,  including 
clearly  established  project  objectives  for 
which  progress  toward  attainment  can 
and  will  be  measured. 

3.  Program  Personnel — 25  Percent 

The  extent  to  which  the  proposal  has 
described  the  (a)  qualifications, 
experience,  and  commitment  of  the 
principal  investigator  {or  project 
director)  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership,  and  (b)  the 
competence  of  associates  to  accomplish 
the  proposed  activity  and  their 
commitment  and  time  they  will  devote. 

4.  Applicant  Capability — 15  Percent 

Description  of  the  adequacy  and 
commitment  of  institutional  resources 
to  administer  the  program  and  the 
adequacy  of  the  facilities  as  they  impact 
on  performance  of  the  proposed  activity. 

5.  Budget — (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of 
cooperative  agreement  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  original  plus  two  copies  of 

1.  Semiannual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 


3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
“Where  to  Obtain  Additional 
Information”  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-7  Executive  Order  12372 
AR-8  Public  Health  System  Reporting 

Requirements 

5R-9  Paperwork  Reduction  Act 
Requirements 

AR-10  Smoke-Free  Workplace 

Requirements 

AR-11  Healthy  People  2000 
AR-12  Lobbying  Restrictions 
AR-18  Cost  Recovery — ATSDR 
AR-19  Third  Party  Agreements — 

ATSDR 

AR-20  Conference  Support 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  104(i)(14),  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604  (i){14),  and  (15)).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.161. 

J.  Where  To  Obtain  Additional 
Information 

A  complete  copy  of  the 
announcement  may  be  downloaded 
from  CDC’s  home  page  on  the  Internet 
at:  http://www.cdc.gov  (click  on 
funding). 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  yoiur  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  nmnber  of  interest 
(Announcement  99068).  You  will 
receive  a  complete  program  description, 
information  on  application  procedures 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Nelda 
Godfrey,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99068,  Centers  for 
Disease  Control  and  Prevention  (GDC), 
2920  Brandywine  Road,  Suite  3000, 
Atlanta,  GA  30341-4146,  Telephone: 


(770)  488-2722,  Email  address: 
nag9@cdc.gov. 

For  program  technical  assistance, 
contact:  Peter  Sherman,  Minority  Health 
Program  Manager,  Agency  for  Toxic 
Substances  and  Disease  Registry  1600 
Clifton  Road,  NE  (E-28),  Atlanta,  GA 
30333,  Telephone:  (404)  639-5060, 
Email  address:  pds2@cdc.gov 
Dated:  May  18, 1999. 

Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  99-12997  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99102] 

Interventional  Epidemiologic  Research 
Studies  of  HIV/AIDS  Among  Pregnant 
Women,  Children,  and  Adolescents; 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (GDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  new  and  competitive 
continuation  cooperative  agreements  for 
interventional  epidemiologic  research 
studies  of  HFV/AIDS  among  pregnant 
women,  children,  and  adolescents.  This 
program  addresses  the  “Healthy  People 
2000”  priority  areas  of  HIV  Infection 
and  Maternal  and  Infant  Health.  The 
purpose  of  the  program  is  to  support 
researchers  in  die  conduct  of  HIV 
interventional  epidemiologic  research 
studies  that  foster  prevention  of  HIV 
infection  or  HIV-related  disease  in 
infants,  children,  and  adolescents. 

These  include  studies  that  address:  (I) 
Mother  infant  rapid  intervention  at 
delivery  (MIRIAD),  (II)  follow-up  of 
perinatally  HIV-infected  children,  and 
(III)  parent  communication  training 
interventions  with  longitudinal  follow¬ 
up  among  populations  of  color  at  high 
risk  for  infection  for  sexually 
transmitted  diseases  (STD)  including 
HIV. 

Research  Studies 

(I)  Mother  Infant  Rapid  Intervention  at 
Delivery  (MIRIAD) 

Most  HIV-infected  pregnant  women  in 
the  United  States  use  hospitals  for 
delivery,  providing  a  crucial 
opportunity  for  systematic  screening 
and  intervention  when  indicated.  In 
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some  parts  of  the  country,  more  infants 
might  be  spared  HIV  infection  if  the 
benefits  of  intrapartum/neonatal 
zidovudine  (ZDV)  were  extended  to 
pregnant  women  with  little  or  no 
prenatal  care  than  if  transmission  rates 
were  further  reduced  among  cohorts 
already  receiving  standard  ACTG-076 
therapy. 

The  MIRIAD  Project  should  assess  (1) 
a  24-hour  counseling  and  voluntary 
rapid  HIV  testing  program  among 
women  in  labor  presenting  with 
unknown  HIV  status;  (2)  the  feasibility 
of  obtaining  informed  consent  during 
labor  (or,  if  not  feasible,  soon  after 
birth);  (3)  reasons  for  lack  of  prenatal 
care  among  these  women;  (4)  the  rapid 
implementation  and  assessment  of 
antiretroviral  therapy — mono  therapy  or 
more  intensive  regimens — given  at  labor 
and  delivery  or  to  the  neonate;  (5) 
adherence  to  neonatal  therapy;  and  (6) 
subsequent  receipt  of  antiretroviral 
treatment  and  other  services  for  women 
identified  as  HIV  infected. 

Innovative  implementation  strategies 
for  the  prevention  of  perinatal  HIV 
transmission  in  settings  where  many 
HIV-infected  women  continue  to  receive 
little  or  no  prenatal  care  are  encomraged. 
Novel  approaches  for  rapid  bedside 
testing  of  women  in  labor  and  post-test 
counseling  and  referral/connection  to 
care  for  HIV  positive  women  and  their 
infants  should  be  carefully  piloted  at 
each  site  during  the  first  12-18  months 
of  the  funding  period.  A  sustainable 
full-time  in-labor  (or,  if  not  feasible, 
postpartum)  counseling,  testing  and 
ZDV  chemoprophylaxis  intervention 
program  should  be  instituted  according 
to  the  standard  of  care  at  each 
participating  site  no  later  than  18 
months  into  the  funding  period.  Late- 
registrant  mothers  presenting  after  36 
weeks  of  pregnancy  with  unknown  HIV 
status  should  also  be  offered  rapid  HIV 
testing  and  antiretroviral  therapy  during 
late  pregnancy,  intrapartum  and  to  the 
neonate. 

Administration  of  intravenous  ZDV 
intrapartum  (if  possible)  and  oral  ZDV 
to  the  neonate  as  soon  as  possible  and 
within  48  hours  of  birth  should  be 
recommended  as  the  minimum  standard 
of  perinatal  HTV  preventive  care  for 
HIV-infected  women  presenting  in 
labor.  More  intensive  antiretroviral 
therapy  such  as  combination  therapy 
should  be  presented  as  an  option  with 
possible  post  exposure  prophylaxis 
benefit  over  mono  therapy.  Perinatal 
HIV  transmission  risk  associated  with 
various  components  of  the  antiretroviral 
intervention  (e.g.,  neonatal  only 
administration  versus  intrapartum  + 
neonatal)  will  be  compared  while 
attempting  to  control  for  possible 


confounders.  Results  from  these  studies 
should  facilitate  recommendations  and 
provide  effectiveness  and  operational 
research  data  on  rapid  HIV  testing  and 
administration  of  antiretrovirals  among 
late-registrant  women  presenting  in 
delivery  rooms  with  unknown  HIV 
status. 

At  each  Project  site,  it  is  expected  that 
a  minimum  of  1000  women  will  receive 
rapid  HIV  testing  and  counseling  per 
year;  and  that  a  minimum  of  20  HIV 
positive  mother-infant  pairs  will  be 
identified  (after  36  weeks  of  pregnancy, 
during  labor  or  within  48  hours  after 
birth)  and  emolled  in  MIRIAD  aimually. 
In  order  to  reach  these  numbers  and 
serve  a  large,  population-based  sample 
of  disadvantaged  women  with  high  HIV 
sero  prevalence  and  inadequate  prenatal 
care,  primary  project  sites  are 
encouraged  to  collaborate  with  2-3 
other  hospitals  or  maternity  clinics 
within  their  geographic  area.  In  the 
second  and  third  year  of  the  project, 
based  on  experience  gained  from  the 
MIRIAD  project,  funded  sites  will  be 
asked  to  develop  outreach  programs  to 
assist  other  hospitals  in  their  area 
implement  rapid  coimseling  and  HIV 
testing  at  labor,  and  delivery  of 
peripartum  antiretroviral  interventions. 

Rapid  testing  for  HIV  dming  the 
peripartum  period  has  the  potential  to 
improve  clinical  outcomes  for  both 
women  and  their  infants  but  the 
question  of  how  best  to  provide  rapid 
HIV  testing,  how  to  perform  urgent 
confirmatory  testing  in  this  setting,  and 
how  to  best  present  women  with  risk/ 
benefit  information  and  treatment 
options  needs  systematic  research. 
Integration  of  behavioral  (i.e.,  to  assess 
factors  related  to  lack  of  prenatal  care, 
counseling  and  testing  in  the  delivery 
setting,  informed  consent  issues, 
adherence  to  antiretroviral  therapy  in 
the  neonatal  period,  enhancement  of 
social  support  mechanisms)  and 
biomedical  sciences  and  a  multi 
disciplinary  research  team  is  strongly 
encouraged. 

II.  Follow-up  of  Perinatally  HIV-Infected 
Children 

Competing  continuation  applications 
are  invited  for  the  continued 
prospective  follow-up  of  HIV-infected 
children  enrolled  in  the  Perinatal  AIDS 
Collaborative  Transmission  Study 
(PACTS)  between  1986  and  1998. 
Continued  research  areas  of  interest 
should  include  identifying  maternal  and 
early  infant  meukers  of  rapid  versus 
chronic  pediatric  disease  progression, 
investigating  host-related  genetic  factors 
related  to  disease  progression,  and 
assessing  adherence  and  responses  to 
the  newest  therapeutic  interventions.  As 


this  unique  and  well-characterized 
cohort  of  HIV-infected  children  ages 
into  adolescence,  opportunities  will 
arise  for  in-depth  analysis  of  the 
interrelationships  among  psycho  social 
factors,  pubertal  development,  and 
disease  progression,  as  well  as  for 
research  into  behavioral  interventions  to 
prevent  sexual  HIV  transmission. 

This  continuation  project  will  support 
ongoing  data  collection  and  analysis  for 
the  HIV-infected  children  and  up  to  two 
comparison  groups:  an  HfV  exposed  but 
uninfected  group  (1:1  ratio  matched  for 
gender,  site  and  closest  in  birth  date  to 
infected  child)  originally  followed  in 
PACTS,  and  a  newly  HfV-infected 
comparison  group  of  children  and 
adolescents,  to  compare  psycho  social 
development  of  perinatally  infected 
children  to  these  other  groups.  Follow¬ 
up  should  be  done  at  least  every  6 
months,  and  include  at  a  minimum:  (1) 
Information  on  HIV-related  clinical 
conditions,  HIV-related  medication  use/ 
adherence,  hospitalizations,  and 
survival;  (2)  all  data  points  available 
from  charts  on  viral  load  testing  and 
lymphocyte  immuno  phenotyping  as 
part  of  treatment  protocols  or  clinical 
care;  (3)  storage  of  blood  specimens  for 
other  HIV-related  testing;  (4)  data  on 
growth,  pubertal  development, 
neurocognitive  functioning,  and  quality 
of  life;  and  (5)  data  on  school  related 
outcomes  such  as  grade  failure,  receipt 
of  specific  special  services,  and  any 
available  results  of  school  achievement 
or  developmental  testing. 

III.  Parent  Communication  Training 
Interventions  With  Longitudinal  Follow¬ 
up  Among  Populations  of  Color  at  High 
Risk  for  Infection  for  STD’s  Including 
HTV 

HFV  Prevention  messages  must  reach 
individuals  early  in  life  when  healthy 
attitudes  are  still  developing  which 
most  likely  will  lead  to  lifelong 
behavioral  practices.  Parents  are  in  a 
unique  and  powerful  position  to  shape 
young  people’s  attitudes,  values,  and 
behaviors,  and  to  socialize  them  to 
become  healthy  adults.  Recent  research 
suggests  that  giving  parents  information 
and  communication  skills  about 
sexuality  and  HIV  risk  can  be  an 
effective  HIV/AIDS  prevention  strategy. 
Applications  are  invited  to  conduct 
randomized  intervention  trials  of  parent 
commimication  training  interventions 
with  longitudinal  follow-up  among 
populations  of  color  at  high  risk  for 
infection  for  STD’s  including  HIV.  The 
intent  is  to  examine  the  impact  of  a 
parental  communication  training 
program  (i.e.,  minimal,  basic,  enhanced 
skills  training)  on  parents’ 
communication  with  their  children  and 
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the  subsequent  attitudes,  beliefs  and 
behaviors  about  sex  and  drug  use  of 
their  children  over  time. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
orgemizations,  State  and  local 
governments  or  their  bona  fide  agents, 
cmd  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

For  the  MIRIAD  study,  only 
institutions  serving  disadvantaged 
communities  with  high  HIV 
seroprevalence  among  women  of 
childbearing  age  (i.e.,  approximately  1 
percent  prevalence  or  higher)  and  the 
ability  to  recruit  and  retain  a  minimum 
of  20  HIV-infected  pregnant  women  per 
year  not  receiving  prenatal  care  or  with 
unknown  HIV  serostatus  before  36 
weeks  are  invited  to  participate  in  this 
study. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

I.  Approximately  $2.7  million  is 
available  in  FY  1999  to  fund 
approximately  5  to  6  awards  for  mother 
infant  rapid  intervention  at  delivery 
(MIRIAD).  It  is  expected  that  the  average 
award  will  be  $500,000,  ranging  firom 
$300,000  to  $700,000. 

II.  Approximately  $800,000  is 
available  in  FY  1999  to  fund 
approximately  4  competitive 
continuation  projects  for  follow-up  of 
Perinatally  HIV-infected  children  and  a 
comparison  group.  It  is  expected  that 
the  average  award  will  be  $200,000, 
ranging  from  $150,000  to  $250,000. 

in.  Approximately  $900,000  is 
available  in  FY  1999  to  fund 
approximately  3  awards  for  intervention 
trials  of  parent  communication  training. 
It  is  expected  that  the  average  award 
will  be  $300,000,  rcmging  from  $200,000 
to  $400,000. 

It  is  expected  that  all  awards  will 
begin  on  or  about  September  1, 1999, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 


Funding  Preference 

Preference  will  be  given  to  achieve 
geographical  diversity  (e.g..  Northeast, 
South,  Central,  and  West). 

For  the  Perinatally-HFV  Infected 
Children  Study,  preference  will  be  given 
to  competing  continuation  applications 
from  satisfactorily  performing  projects 
over  applications  for  projects  not 
already  receiving  support  for  follow-up 
of  perinatally-HTV  infected  children. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
propose  of  these  programs,  the  recipient 
will  be  responsible  for  the  activities 
listed  imder  Recipient  Activities  and 
CDC  will  be  responsible  for  conducting 
activities  listed  rmder  CDC  Activities: 

1.  Recipient  Activities 

Recipients  addressing  the  same 
research  issue  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC  sponsored  researchers, 
including  using  common  data  collection 
instruments,  specimen  collection 
protocols,  and  data  management 
procedures,  as  determined  in  post¬ 
award  grantee  planning  conferences. 
Recipients  will  be  required  to  pool  data 
for  analysis  and  publication.  Recipients 
are  also  required  to  work  collaboratively 
as  a  study  wide  group  to: 

a.  Develop  the  research  study 
protocols  and  standardized  data 
collection  forms  across  sites. 

b.  Identify,  recruit,  obtain  informed 
consent  from,  and  enroll  an  adequate 
number  of  study  participants  as 
determined  by  the  study  protocol  and 
the  program  requirements. 

c.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocol. 

d.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

e.  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocol. 

f.  Collaborate  and  share  data  and 
specimens  (when  appropriate)  with 
other  collaborators  to  answer  specific 
research  questions. 

g.  Contribute  blood  specimens  (at 
least  every  6-12  months  depending  on 
the  protocol  requirements)  for  shipment 
and  storage  at  a  centralized  repository 
system  at  CDC. 

h.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
publish  research  findings. 

2.  CDC  Activities 

a.  Provide  technical  assistance  in  the 
design  and  facilitate  in  the  overall 
research  project. 


b.  Facilitate  and  assist  in  the 
development  of  a  research  protocol  for 
IRB  (institutional  review  board)  review 
by  all  cooperating  institutions 
participating  in  the  research  project. 

The  CDC  IRB  will  review  and  approve 
the  protocol  initially  emd  on  at  least  an 
annual  basis  until  the  research  project  is 
completed. 

c.  Assist  in  designing  a  data 
management  system. 

d.  Assist  in  performance  of  selected 
laboratory  tests. 

e.  Work  collaboratively  with 
investigators  to  help  coordinate  research 
activities  across  sites  involved  in  the 
same  research  project. 

f.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  Follow  the  directions  for 
completing  the  application  that  are 
found  in  the  Public  Health  Service 
(PHS)  398  kit. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
July  19, 1999,  submit  the  application  to 
the  Grants  Management  Specialist 
identified  in  the  “Where  to  Obtain 
Additional  Information”  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  firom  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.)  Applications  which  do  not 
meet  the  criteria  in  (a)  and  (b)  above 
will  not  be  considered,  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  Applicants  will  be 
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ranked  on  a  scale  of  100  maximum 
points  according  to  the  research  area 
identified.  All  applicants  must  state 
which  research  category  they  are 
addressing. 

I.  Mother  Infant  Rapid  Intervention  At 
Delivery  (MIRIAD) 

1.  Recruitment,  Retention  and 
Adherence  to  Study  Protocol  (30 
points). 

a.  Extent  of  applicant’s  experience  in 
perinatal  and  pediatric  HIV  infection 
epidemiologic  research. 

b.  Evidence  of  ability  to  successfully 
recruit  and  follow  HIV-infected  mothers 
and  infants  in  longitudinal  research 
studies. 

c.  Evidence  of  approximately  1%  or 
greater  HIV  sero  prevalence  among 
pregnant  women  in  the  catchment  area 
described  in  the  application. 

d.  Ability  to  recruit  and  retain  at  least 
20  and  ideally  over  30  HIV-infected 
pregnant  women  annually  fulfilling  the 
objectives  of  the  MIRIAD  study. 

Linkages  with  other  area  hospitals  and 
a  Community  Advisory  Board  are 
strongly  encouraged. 

e.  Ability  to  organize  and  provide  a 
round-the-clock  counseling  and 
volimtary  rapid  HIV  testing  program 
among  women  in  labor  presenting  with 
unknown  HIV  status;  or  immediately 
postpartum  in  first  two  days  following 
delivery. 

f.  Evidence  of  ability  to  collect 
complete  data  including  interviews  of 
mothers  in  the  immediate  postpartum 
period  and  to  obtain  a  sufficiently  large 
blood  sample  fi-om  HIV-infected 
mothers  enrolled  in  MIRIAD  around  the 
time  of  delivery. 

g.  Evidence  of  ability  to  collect 
complete  data  and  to  obtain  regular 
blood  samples  firom  HIV-exposed 
infants,  with  at  least  one  blood  sample 
during  the  first  48  hours  after  birth. 

h.  Ability  to  oversee  specimen 
collection  for  the  timely  processing, 
storage,  and  retrieval  of  laboratory 
specimens  as  needed  for  MIRIAD 
studies.  This  includes  transfer  of  certain 
specimens  to  a  central  repository  at  CDC 
and  transfer  of  other  specimens  to 
designated  laboratories  for  specific 
laboratory  studies. 

i.  Evidence  of  capability  to  address 
informed  consent  issues,  enhance  social 
support  and  foster  adherence  to  the 
antiretroviral  prophylaxis  regimen,  with 
special  attention  directed  at  adherence 
to  the  neonatal  component  of  the 
regimen. 

2.  Description  and  Justification  of 
Research  Plans  (30  points). 

a.  Extent  of  familiarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 


b.  Understanding  of  the  research 
objectives  as  evidenced  by  the  high 
quality  and  scientific  rigor  of  the 
proposed  plan  for  research  and  a  study 
design  that  is  appropriate  to  answer 
research  questions. 

c.  The  inclusion  of  innovative 
approaches  to  investigate  the  feasibility 
of  obtaining  informed  consent  dmring 
labor  for  voluntary  rapid  HIV  testing, 
rapid  implementation  of  antiretroviral 
therapy  given  at  labor  and  delivery  or  to 
the  neonate,  and  adherence  to  neonatal 
antiretroviral  therapy. 

d.  Extent  to  which  the  applicant 
demonstrates  willingness  to  work  with 
all  successful  applicants  on 
development  of  a  common  core  research 
protocol  across  funded  sites. 

e.  Feasibility  of  plans  to  follow  study 
participants.  This  includes 
demonstration  of  the  experience  of  the 
investigator  in  following  HIV-infected 
mothers  and  infants,  and  the 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

f.  Thoroughness  of  plans  for  data 
management,  data  analysis,  cmd 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

g.  Extent  to  which  proposal 
demonstrates  feasible  plans  for 
coordinating  research  activities  of 
multiple  local  clinical  sites,  where 
appropriate,  and  with  CDC.  Letters  of 
support  firom  cooperating  organizations 
that  demonstrate  the  nature  and  extent 
of  such  cooperation  should  be  included. 

h.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(i)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation; 

(ii)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(iii)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measme  differences  when  warranted; 

(iv)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

3.  Research  and  Intervention 
Capability  (20  points). 

a.  Applicant’s  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team  and 
organizational  setting,  including 
demonstration  of  ability  to  collect, 
manage,  and  analyze  accmrate  data  in  a 
timely  manner. 


b.  Demonstration  of  working 
relationships  with  proposed 
investigators  and  extent  to  which 
services  to  be  provided  by  external 
experts  or  consultants  are  dociunented 
by  memoranda  of  agreement. 

c.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  administrative, 
laboratory,  data  management  and 
statistical  analysis  expertise  needed  to 
conduct  proposed  research. 

4.  Staffing,  Facilities  and  Time  line 
(20  points). 

a.  Availability  of  qualified  and 
experienced  personnel  with  sufficient 
time  dedicated  to  the  proposed  project. 

b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel. 

c.  Adequacy  of  plans  for  project 
oversight  to  assure  quality  of  data. 

d.  Adequacy  of  facilities,  equipment, 
data  management  resources,  and 
systems  for  ensming  data  security  and 
patient  confidentiality. 

e.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (not  scored) 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects? 

Yes _ No  Comments: 

II.  Follow-up  of  Perinatally  HIV -Infected 
Children 

1.  Retention  and  Adherence  to  Study 
Protocol  (20  points). 

a.  Extent  of  applicant’s  experience  in 
perinatal  and  pediatric  HIV  infection 
epidemiologic  research. 

b.  Evidence  of  ability  to  successfully 
follow  HIV-infected  cWldren  in 
longitudinal  research  studies. 

c.  Evidence  of  ability  to  collect 
complete  clinical,  laboratory  and 
behavioral  data  emd  to  obtain  regular 
blood  samples  from  HIV-infected 
children;  and  demonstration  of 
capability  to  re-enroll  and  follow  a  1:1 
ratio  of  HIV  exposed  but  uninfected 
children  from  die  PACTS  cohort 
originally  followed  at  the  site  and/or  a 
comparison  group  of  newly  HIV- 
infected  children  and  adolescents. 

2.  Description  and  Justification  of 
Research  Plans  (30  points). 

a.  Extent  of  familiarity  and  quality  of 
experience  pertinent  to  proposed 
research  activities. 

b.  Understanding  of  the  research 
objectives  as  evidenced  by  the  high 
quality  of  the  proposed  plan  for 
research. 

c.  Originality  of  research,  extent  to 
which  it  does  not  replicate  past  or 
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present  research  efforts,  and  direct 
relevance  of  research  to  guiding  current 
efforts  to  prevent  HIV  disease 
progression  in  children. 

d.  Feasibility  of  plans  to  follow  study 
participants,  and  adequacy  of  sample 
size  to  address  research  questions.  This 
includes  demonstration  of  the 
experience  of  the  investigator  in 
following  such  persons,  and  the 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

e.  Thoroughness  of  plans  for  data 
management,  data  an^ysis,  and 
laboratory  analysis;  reasonableness  of 
data  collected;  and  statistical  rigor. 

f.  Extent  to  which  proposal 
demonstrates  feasible  plans  for 
coordinating  research  activities  across 
multiple  clinical  sites,  where 
appropriate,  and  with  ODC.  Letters  of 
support  from  cooperating  organizations 
that  demonstrate  the  nature  and  extent 
of  such  cooperation  should  be  included. 

g.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(i)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation; 

(ii)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(iii)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted; 

(iv)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  emd  recognition  of  mutual 
benefits. 

3.  Research  Capability  (30  points). 

a.  Applicant’s  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  trciining  and  experience  of  the 
proposed  research  team,  including 
demonstration  of  ability  to  collect, 
manage,  emd  analyze  accurate  data  in  a 
timely  manner. 

b.  Demonstration  of  working 
relationships  with  proposed 
investigators. 

c.  Demonstration  of  epidemiologic, 
behavioral,  clinical,  administrative, 
laboratory,  data  management  and 
statistical  analysis  expertise  needed  to 
conduct  proposed  research. 

4.  Staffing,  Facilities  and  Time  Line 
(20  points). 

a.  Availability  of  qualified  and 
experienced  personnel,  including 
individuals  with  biomedical, 
behavioral,  and  epidemiological 
expertise. 


b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel. 

c.  Adequacy  of  plans  for  project 
oversight  to  assiue  quality  of  data. 

d.  Adequacy  of  facilities,  equipment, 
data  management  resoiurces,  and 
systems  for  ensuring  data  security  and 
patient  confidentiality. 

e.  Adequacy  of  time  line  for 
completion  of  project  activities. 

5.  Other  (not  scored). 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  Part  46  for 
the  protection  of  human  subjects? 

_ Yes _ ^No  Conunents: 

III.  Parent  Communication  Training 
Interventions  With  Longitudinal  Follow¬ 
up  Among  Populations  of  Color  at  High 
Risk  for  Infection  for  STD’s  Including 
HIV 

1.  Description,  Justification  and 
Originality  of  Research  Plans  (25 
points). 

a.  The  inclusion  of  a  detailed  review 
of  the  scientific  literature  and 
theoretical  underpinnings  on  which  the 
proposed  research  plan  and  intervention 
are  based.  Application  of  science  and 
theory  to  guide/justify  the  generation 
and  articulation  of  specific  research 
questions  and  hypotheses. 

b.  The  originality  of  the  proposed 
research  and  the  extent  to  which  it 
builds  on  old  science,  extends  or  creates 
new  science  and  does  not  replicate  past 
or  present  research  efforts. 

2.  Fcuniliarity  with  developmental 
and  behavioral  issues  of  children  and 
families.  Access  and  ability  to  recruit, 
retain,  and  conduct  research  with 
cohorts  of  8  and  11  year  old  children 
and  their  families  (25  points). 

a.  The  inclusion  of  abstracts, 
presentations,  and  manuscripts  that 
demonstrate  the  applicant’s  prior 
research  expertise  wdth  children  and 
families,  with  particular  regard  to  family 
conununication,  family  based 
interventions,  and  familial  factors 
influencing  risk  taking  behaviors. 

b.  Quality  and  description  of  methods 
used  to  identify,  recruit ,  retain,  and 
longitudinally  follow  cohorts  of  8  and 
11  year  old  children  and  their  families 
for  5  years,  including  the  documented 
ability  to  recruit  and  retain  adequate 
numbers  of  study  participants. 

c.  Quality,  diversity,  and  description 
of  methods  used  to  collect  quantitative 
data  during  research,  intervention, 
longitudinal  tracking,  and  evaluation 
phases  of  the  research  study  with 


cohorts  of  8  and  11  year  old  children 
and  their  families  for  5  years. 

d.  The  inclusion  of  abstracts, 
presentations,  and  manuscripts  that 
demonstrate  the  applicants  ability  to 
conduct  longitudinal  research  with 
children  and  families. 

3.  Intervention  research  plan  (25 
points). 

a.  Extent  to  which  the  proposed 
research  design  and  methods  are 
appropriate  for  an  intervention  trial 
responsive  to  this  request,  including 
randomization  procedures,  statistical 
power  to  detect  hypothesized 
differences,  primary  (attitudinal, 
cognitive,  behavioral  and  biological) 
and  secondary  (relevant  mediating 
variables)  outcome  measmes,  the 
reliability  and  validity  of  measures  that 
will  be  used,  and  procedures  for 
maximizing  external  and  internal 
validity  (e.g.,  sampling  strategies  and 
retention  procedures,  respectively). 

b.  Appropriateness  of  description  and 
justification  of  the  proposed  research 
hypotheses,  intervention  plan,  and 
intervention  outcome  measiues  that  will 
be  addressed  as  part  of  the  intervention 
trial. 

c.  Quality  and  scientific  rigor  of  the 
research  design,  methods,  hypotheses, 
plan,  and  outcome  measures  that  will  be 
employed  in  the  intervention  trial. 

d.  Extent  to  which  the  applicant 
demonstrates  willingness  to  work  with 
CDC  staff  and  consultants  on 
development  of  a  conunon  research  and 
intervention  protocol  across  sites. 

e.  Adequacy  of  procedures  for 
obtaining  informed  consent  and 
maintaining  participant  confidentiality. 

f.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(i)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation; 

(ii)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(iii)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted; 

(iv)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits. 

4.  Research  and  intervention 
capability  (15  points). 

a.  Applicant’s  ability  to  carry  out  the 
proposed  research  as  demonstrated  by 
the  training  and  experience  of  the 
proposed  research  team  and 
organizational  setting,  including 


Federal  Register/ Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


27999 


demonstration  of  previous  behavioral/ 
clinical  interventions  carried  out. 

b.  Ability  of  the  applicant  to  conduct 
the  proposed  research  as  reflected  in  the 
training,  research,  and  behavioral 
intervention  experience  of  staff 
members. 

c.  Extent  to  which  services  to  be 
provided  by  external  experts, 
consultants,  or  collaborating  agencies 
are  documented  by  memoranda  of 
agreement  in  the  appendix. 

5.  Staffing,  facilities,  and  time  line  (10 
points). 

a.  Availability  of  qualified  and 
experienced  personnel  with  sufficient 
time  dedicated  to  the  proposed  project. 
Presence  of  behavioral  scientists  in  key 
leadership  positions  on  the  project. 

b.  Clarity  of  the  described  duties  and 
responsibilities  of  project  personnel. 

c.  Adequacy  of  the  facilities, 
equipment,  data  management  resomrces, 
and  systems  for  ensuring  data  security. 

d.  Specificity  and  reasonableness  of 
time  line. 

6.  Other  {not  scored). 

a.  Budget:  The  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

b.  Human  Subjects:  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects? 

_ Yes _ No  Comments: 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  report; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
“Where  to  Obtain  Additional 
Information”  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  the  document  entitled 
“Descriptions  of  Other  Requirements” 
in  the  GMB  homepage  under  Program 
Announcements . 

AR-l  Human  Subjects  Requirements. 

AR-2  Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic  Minorities  iir 
Research. 

AR— 4  HIV/AIDS  Confidentiality 
Provisions. 

AR— 5  HIV  Program  Review  Panel 
Requirements. 


AR-6  Patient  Care 
'AR-7  Executive  Order  12372  Review 
AR-8  Public  Health  System  Reporting 
Requirements 

AR-9  Paperwork  Reduction  Act 
Requirements 

R-10  Smoke-Free  Workplace 
Requirements 

AR-11  Healthy  People  2000 
AR-l  2  Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317  (k)(2)of  the 
Public  Health  Service  Act,  {42  U.S.C. 
241(a)  and  247{k)  (2)),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.943. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Curtis 
Meusel,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99102,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Colgate  Building  Room  3000,  2920 
Brandywine  Road,  M/S  E-15,  Atlanta, 
GA  30341,  Telephone  (770)  48&-2738, 
Email  address  ctm6@cdc.gov. 

For  program  technical  assistance, 
contact:  Jeff  Efird,  MPA,  Deputy  Chief, 
Epidemiology  Branch,  Division  of  HIV/ 
AIDS  Prevention  Surveillance  & 
Epidemiology,  National  Center  for  HIV, 
STD,  TB  Prevention,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  E-45 
Atlanta,  Georgia  30333,  Telephone  (404) 
639-6130,  E-mail  jlel@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet  to  view  and  download  all  CDC 
funding  opportunities  (i.e.,  program 
announcements)  and  applicable 
application  forms:  HTTP:// 
WWW.CDC.GOV. 

Eligible  applicants  are  encouraged  to 
call  before  developing  and  submitting 
their  applications. 

Dated:  May  18, 1999. 

John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  99-12996  Filed  5-21-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Injury  Research  Grant  Review 
Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

'Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Times  and  Dates:  6:30  p.m.-9  p.m.,  June  5, 
1999;  8  a.m.-4  p.m.,  Jime  6, 1999. 

Place:  The  Westin  Atlanta  Airport,  4736 
Best  Road,  College  Park,  Georgia  30337. 

Status:  Open:  6:30  p.m.-7  p.m.,  Jime  5, 
1999;  Closed:  7  p.m.-9  p.m.,  June  5, 1999, 
through  4  p.m.,  June  6, 1999. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  budget  update;  announcement 
regarding  recent  grant  awards;  discussion  of 
review  procedures:  future  meeting  dates;  and 
review  of  grant  applications. 

Beginning  at  7  p.m.,  June  5,  through  4  p.m., 
June  6,  the  Committee  will  meet  to  conduct 
a  review  of  grant  applications.  This  portion 
of  the  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6),  title  5  U.S.C.,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92—463. 

Contact  Person  for  More  Information:  John 
F.  Finklea,  M.D.,  Acting  Executive  Secretary, 
IRGRC,  National  Center  for  Injvuy  Prevention 
and  Control,  CDC,  4770  Buford  Highway,  NE, 
M/S  K58,  Atlanta,  Georgia  30341-3724, 
telephone  770/488-4330. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  18, 1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13135  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4163-18-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Center  for  Chronic 
Disease  Prevention  and  Heaith 
Promotion  (NCCDPHP);  Meeting 

The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  following  pre¬ 
application  satellite  teleconference. 

Name:  Pre-Application  Live  Satellite 
Teleconference  for  Racial  and  Ethnic 
Approaches  to  Community  Health  2010 
(WEACH  2010)  Demonstration  Projects. 

Time  and  Date:  11  a.m.-2  p.m..  May  28, 
1999. 

Place:  Satellite  coordinates  for  this 
broadcast  are  Telestar  5 — Kl  7  band  and 
Telestar  5 — C7  band.  Callers  are  invited  to 
submit  questions  by  telephone  and  via 
facsimile,  telephone  1-800-793-8598,  fax  1- 
800-553-6323. 

In  the  event  you  are  unable  to  receive  the 
signal  on  the  program  day,  you  may  join  by 
audio  bridge.  Federal  participants  should 
dial  404-639-4100,  and  non-Federal 
participants  should  dial  1-800—713-1971. 

The  listen  code  for  uplink  is  654321.  For 
technical  assistance  during  the  broadcast, 
please  call  404-876-1045. 

Status:  Participants  will  include  public 
and  private  nonprofit  organizations, 
governments,  and  their  agencies;  that  is, 
universities,  colleges,  research  institutions, 
hospitals,  other  public  and  private  nonprofit 
organizations.  State  and  local  governments  or 
their  bona  fide  agents,  federally  recognized 
Indian  Tribal  governments  as  well  as  non- 
federally  recognized  tribes  and  other 
organizations  that  qualify  under  the  Indian 
Civil  Rights  Act,  State  Charter  Tribes,  Urban 
Indian  Health  Programs,  Indian  Health 
Boards,  and  Inter-Tribal  Councils. 

Purpose:  Participants  will  have  the 
opportunity  to  receive  guidance  for  the 
Centers  for  Disease  Control  and  Prevention 
(CDC),  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion’s  funding 
announcement  for  REACH  Demonstration 
Projects.  The  funding  announcement  is  in 
response  to  the  Health  and  Human  Services 
Initiative  to  Eliminate  Racial  and  Ethnic 
Disparities  in  Health,  which  is  aimed  at 
eliminating  disparities  in  health  outcomes  for 
racial  and  ethnic  communities  in  six  health 
focus  areas  by  the  year  2010. 

Contact  Person  for  More  Information: 

Letitia  Presley -Cantrell,  NCCDPHP,  CDC, 

4770  Buford  Highway,  NE,  M/S  K-30, 

Atlanta,  Georgia  30341,  telephone  770/488- 
5426,  E-mail:  ccdinfo@cdc.gov 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  May  19, 1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13137  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Coimcil 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  June  9, 
1999;  8:30  a.m.-12  p.m.,  June  10, 1999. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11, 
Room  1413,  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  This  Council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  Council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  To  Be  Discussed:  Agenda  items 
include  an  update  on  international  TB 
related  activities,  TB  vaccine  development, 
and  other  TB  related  issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Paulette  Ford,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  1600  Clifton  Road,  NE, 
M/S  E-07,  Atlanta,  Georgia  30333,  telephone 
404/639-8008. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  19,  1999. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-13136  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4163-18-P 


L 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[Docket  No.  99F-1421] 

Asahi  Denka  Kogyo  K.K.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Asahi  Denka  Kogyo  K.K.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  tetradecanoic 
acid,  lithium  salt  as  a  stabilizer  in 
polypropylene  and  certain  olefin 
copolymers  intended  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 

D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4665)  has  been  filed  by 
Asahi  Denka  Kogyo  K.  K.,  5-2-13, 
Shirahata,  Urawa  City,  Saitama  336- 
0022,  Japan.  The  petition  proposes  to 
amend  the  food  additive  regulations  to 
provide  for  the  safe  use  of  tetradecanoic 
acid,  lithium  salt  as  a  stabilizer  in 
polypropylene  and  certain  olefin 
copolymers  intended  for  use  in  contact 
with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  5,  1999. 

Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13006  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-1419] 

Millikan  &  Co.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 
HHS. 
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action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Milliken  &  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  silver  sodivun  hydrogen 
zirconium  phosphate  as  an 
antimicrobial  additive  for  polymers 
intended  to  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Hepp,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3098. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(h)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4662)  has  been  filed  by 
Milliken  &  Co.,  do  Keller  and  Heckman, 
LLP,  1001  G  St.  NW.,  suite  500  West, 
Washington,  DC  20001.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  21  CFR  part  178 — Indirect 
Food  Additives:  Adjuvants,  Production 
Aids,  and  Sanitizers  to  provide  for  the 
safe  use  of  silver  sodium  hydrogen 
zirconium  phosphate  as  an 
antimicrobial  additive  for  polymers 
intended  to  contact  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  May  7, 1999. 

Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 

Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-13007  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  The  NIH  Consultant 
Information  File  System 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Center  for  Scientific  Review  (CSR),  The 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 


Proposed  Collection 

Title:  The  NIH  Consultant  Information 
File  System.  Type  of  Information 
Collection  Request:  Extension  Form 
Number:  OMB  0925—0358  (expiration 
10/31/99)  NIH  2668-1;  2668-3.  Need 
and  Use  of  Information  Collection:  This 
system  directly  supports  the  recruitment 
and  appointment  of  scientific  experts. 
These  experts  provide  evaluative  advise 
on  the  merit  and  program  relevance  of 
the  research  grant  applications  and 
research  contract  proposals  submitted  to 
the  NIH.  The  primary  objective  of  this 
system  is  to  support  the  NIH  Peer 
Review  system,  but  other  PHS  review 
administrative  staff  use  the  system  to 
identify  experts  to  support  their 
advisory  committees.  Frequency  of 
Response:  Intake  established  record  on 
file,  candidate  can  initiate  the  updating 
of  their  information  at  any  time,  formal 
information  update  requested  every  24 
months.  Affected  Public:  Individuals  or 
household:  Not-for-profit  institutions; 
business  or  other  for-profit;  Federal 
Government.  Type  of  Respondents: 

Adult  scientific  professionals. 
Individuals  or  household.  The  annual 
reporting  burden  is  as  follows: 

Estimated  Number  of  Respondents: 
9,741;  Estimated  Number  of  Responses 
per  Respondent:  1;  Average  Burden 
Hours  Per  Response:  0.308;  and 
Estimated  Total  Annual  Burden  Hours 
Requested:  2,998.  The  estimated 
annualized  cost  to  respondents  is 
$148,665  (Using  a  $55  physician/ 
professor  hourly  wage  rate.)  There  are 
no  Capital  Costs,  Operating  Costs,  or 
Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
fi-om  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  bvuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 

'  Ways  to  enhance  the  qu^ity,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 


collection  plans  and  instruments, 
contact  CAPT  Edward  C.  Farley, 

USPHS,  Project  Clearance  Liaison 
Officer,  CSR,  NIH,  Rockledge  II 
Building,  Room  3028,  6701  Rockledge 
Drive  Bethesda,  MD  20892-7760,  or  call 
non-toll-free  nmnber  (301)  594-0601  or 
E-mail  your  request,  including  your 
address  to;  farleye@csr.nih.gov 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  23, 1999. 

Dated:  May  17, 1999. 

Chris  Wisdom, 

Executive  Officer,  CSR. 

[FR  Doc.  99-13045  Filed  5  -21-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Training  Tomorrow’s 
Scientists:  Linking  Minorities  and 
Mentors  Through  the  Web 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  Behavioral  and  Social  Sciences 
Research,  Office  of  the  Director, 

National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Training  Tomorrow’s  Scientists: 
Linking  Minorities  and  Mentors  through 
the  Web.  Type  of  Information  Collection 
Request:  NEW.  Need  and  Use  of 
Information  Collection:  This  activity 
will  increase  the  visibility  of  the 
National  Institutes  of  Health’s  Research 
Supplements  for  Underrepresented 
Minorities  program.  The  primary 
objective  is  to  ensure  in  the  coming 
decades  a  concentration  of  minority 
researchers  who  will  address  behavioral 
and  social  factors  important  in 
improving  the  public  health  and 
eliminating  racial  disparities.  The  Office 
will  design  a  web  site  that  will  link 
promising  minorities  at  the  high  school 
through  junior  faculty  levels  with  senior 
NIH-funded  researchers  who  are  willing 
to  mentor.  The  activity  is  consistent 
with  the  Congressional  mandate  for  the 
Office  to  enhance  behavioral  and  social 
science  training  opportunities  at  NIH, 
especially  for  minorities.  Frequency  of 
Response:  On  occasion.  Affected  Pubic: 
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Individuals  or  households;  State,  Local 
or  Tribal  Government.  Type  of 
Respondents:  Students  (high  school, 
college,  graduate  school),  postdoctoral 
fellows,  junior  faculty,  and  NIH 
researchers.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  4,000;  Estimated 
Number  of  Responses  per  Respondent: 

1;  Average  Burden  Hours  Per  Response: 
.49;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  1960.  The  annualized 
cost  to  respondents  is  estimated  at:  0. 
There  are  no  Capital  Costs  to  report. 
There  are  No  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
binden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Dr.  Paula  Skedsvold,  Science 
Policy  Officer,  Office  of  Behavioral  and 
Social  Sciences  Research,  Office  of  the 
Director,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Building  31,  Room 
B1C32,  Bethesda,  MD  20892,  or  call 
non-toil-free  number  (301)  435-6780  or 
E-mail  yovn  request,  including  your 
address  to:  skedsvop@od.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  23, 1999. 

Dated:  May  18, 1999. 

Virginia  Cain, 

Special  Assistant  to  the  Director,  Office  of 
Behavioral  and  Social  Sciences  Research, 
Office  of  the  Director,  National  Institutes  of 
Health. 

[FR  Doc.  99-13046  Filed  5-21-99;  8:45  am) 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  Closed 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
A  CHF  Trial  Investigating  Outcomes  of 
Exercise  Training  (ACTION). 

Date:  June  22, 1999. 

Time:  3:00  pm  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  C.  James  Scheirer,  Chief, 
Review  Branch,  NIH,  NHLBI,  DEA,  Two 
Rockledge  Center,  6701  Rockledge  Drive, 
Suite  7216,  Bethesda,  MD  20892-7924,  (301) 
435-0266. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  99-13051  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Biological  Aging 
Review  Committee. 

Date:  June  7-8, 1999. 

Time:  June  7,  1999,  6:00  pm  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  James  P.  Harwood,  Deputy 
Chief,  Scientific  Review  Office,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Sociology  Aging 
Review  Committee. 

Date:  June  10, 1999. 

Time:  9:00  am  to  7:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person:  Mary  Ann  Guadagno, 
Health  Scientist  Administrator,  Scientific 
Office  of  Review,  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-13047  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosme  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  July  19-20, 1999. 

Time:  July  19,  1999,  7:00  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  University  Hotel,  36th  and 
Chestnut  Street,  Philadelphia,  PA  19104. 

Contact  Person:  Jeffrey  M.  Chernak, 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVerne  Y.  Stringheld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-13048  Filed  5-21-99;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmentai 
Health  Sciences;  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Pulmonary  Effects  of 
Environmental  Oxidant  Pollutants. 

Date:  June  2—4, 1999. 

Time;  June  2, 1999,  7  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel,  700  Sixteenth  Street, 
Sacramento,  CA  95814. 

Time;  June  3, 1999,  6  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel,  700  Sixteenth  Street, 
Sacramento,  CA  95814. 


Time:  June  4, 1999,  7  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hotel,  700  Sixteenth  Street, 
Sacramento,  CA  95814. 

Contact  Person:  Ethel  B.  Jackson,  Chief, 
Scientific  Review  Branch,  Nat’l  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233  MD  EC-24,  Research  Triangle  Park, 

NC  27709,  (919)  541-7826. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH 
[FR  Doc.  99-13049  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Mild 
Cognitive  Impairment/Leadership  Award  for 
Ad  Research. 

Date:  June  10, 1999. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
The  Bethesda  Gateway  Building,  7201 


Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Swan 
Repository. 

Date:  June  14, 1999. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  William  A.  Kachadorian, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  9^13050  Filed  5-21-99;  8:45  am] 


National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
.provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
'  such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Child  Health  and  Human  Development 
Council. 

Date:  June  7-8, 1999. 

Open:  June  7, 1999, 10  am  to  5  pm. 
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Agenda:  The  agenda  includes:  Report  of 
the  Director,  NICHD,  a  presentation  by  the 
Demographic  and  Behavioral  Sciences 
Branch,  and  other  business  of  the  Council. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed;  June  8, 1999,  8  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open;  June  8, 1999, 1  pm  to  Adjoiurnment. 

Agenda:  The  meeting  will  reopen  to 
discuss  any  policy  issues  that  were  raised. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31C,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Mary  Plummer,  Committee 
Management  Officer,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health  6100  Executive  Blvd.,  Room  5E03, 
Bethesda,  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-13052  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4140-01-M3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NICHD. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  emd 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 


National  Institute  of  Child  Health  and 
Human  Development,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NICHD. 

Date:  June  4, 1999. 

Open:  8:00  am  to  12:00  pm. 

Agenda:  For  the  review  of  intramural 
research  programs  and  scientific 
presentations. 

Place:  National  Institutes  of  Health, 
Building  6,  Room  4A05,  Bethesda,  MD 
20892. 

Closed:  1:00  pm  to  Adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  6,  Room  4A05,  Bethesda,  MD 
20892. 

Contact  Person:  Igor  B.  Dawid,  Acting 
Scientific  Director,  NICHD,  Division  of 
Intramural  Research,  National  Institute  of 
Child  Health  and  Human  Development,  NIH, 
9000  Rockville  Pike,  Building  31,  Room 
2A50,  Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  May  18, 1999. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-13053  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Jtme  4, 1999,  8:30  am 
to  June  5, 1999,  5:00  pm.  Holiday  Inn 
Gaithersburg,  the  Washington  Room,  2 
Montgomery  Village  Avenue, 
Gaithersburg,  MD,  20879  which  was 
published  in  the  Federal  Register  on 
April  30, 1999,  64  FR  23342. 

The  Committee  will  meet  on  June  3- 
4, 1999.  The  meeting  is  closed  to  the 
public. 


Dated:  May  17, 1999. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  99-13055  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  title  5,  U.S.C. ,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  Biomedical  Library 
Review  Committee. 

Date;  June  16-17, 1999. 

Open:  June  16, 1999,  8:30  a.m.  to  9  a.m. 

Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Closed;  June  16, 1999,  9  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Open;  June  16, 1999, 1130  a.m.  to  2  p.m. 

Agenda:  Administrative  reports  and 
program  developments. 

Ploce;  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Closed;  June  16, 1999,  29  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Open;  June  17, 1999,  8:30  a.m.  to  8:45  a.m. 
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Agenda:  Administrative  reports  and 
program  developments. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda,  MD 
20894. 

Closed:  June  17, 1999,  8:45  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Betbesda,  MD 
20894. 

Contact  Person:  Sharee  Pepper,  Scientific 
Review  Administrator,  Health  Scientist 
Administrator,  Office  of  Extramural 
Programs,  National  Library  of  Medicine,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20891. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  May  18, 1999. 

La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  99-13054  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4409-FA-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1999  Community 
Development  Work  Study  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  docmnent 
notifies  the  public  of  funding  awards  for 
the  Fiscal  Year  1999  Community 
Development  Work  Study  Program 
(CDWSP).  The  purpose  of  this  document 
is  to  announce  the  Ucunes  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  attrac:t 
economically  disadvantaged  and 
minority  students  to  careers  in 
community  and  economic  development, 
community  planning  and  community 
management,  and  to  provide  a  cadre  of 
well-qualified  professionals  to  plan, 
implement,  and  administer  local 
community  development  programs. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships,  Department  of  Housing 
and  Urban  Development,  Room  8110, 
451  Seventh  Street,  SW,  Washington, 

DC  20410,  telephone  (202)  708-1537, 
extension  5918.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 


via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8399,  or  202-708-1455.  (Telephone 
numbers,  other  than  the  two  “800” 
numbers,  are  not  toll  fi’ee.) 

SUPPLEMENTARY  INFORMATION:  The 

CDWSP  is  administered  by  the  Office  of 
University  Partnerships  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  The  Office 
of  University  Partnerships  administers 
HUD’s  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
research,  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
communities. 

The  CDWSP  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1988.  (Earlier  versions  of  the 
program  were  funded  by  the 
Community  Development  Block  Grant 
Technical  Assistance  Program  from 
1982  through  1987  and  the 
Comprehensive  Planning  Assistance 
Program  from  1969  through  1981.) 
Eligible  applicants  include  institutions 
of  higher  education  having  qualifying 
academic  degrees,  and  States  and 
areawide  planning  organizations  who 
apply  on  behalf  of  such  institutions.  The 
CDWSP  funds  graduate  programs  only. 
Each  participating  institution  of  higher 
education  is  funded  for  a  minimum  of 
three  students  and  a  maximum  of  five 
students  under  the  CDWSP.  The 
CDWSP  provides  each  participating 
student  up  to  $9,000  per  year  for  a  work 
stipend  (for  internship-type  work  in 
community  building)  and  $5,000  per 
year  for  tuition  and  additional  support 
(for  books  and  travel  related  to  the 
academic  program).  Additionally,  the 
CDWSP  provides  the  participating 
institution  of  higher  education  with  an 
administrative  allowance  of  $1,000  per 
student  per  year. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.512. 

On  January  15, 1999  (64  FR  2736) 
HUD  published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  $3  million  in  FY  1999 
funds  for  the  CDWSP.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987, 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 


recipients  of  funding  awards,  as  set 
forth  below. 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1999  Community 
Development  Work  Study  Program 
Funding  Competition,  by  Name, 

Address,  Phone  Number,  Grant  Amount 
and  Number  of  Students  Funded 

New  England 

1.  Massachusetts  Institute  of 
Technology,  Professor  Langley  C.  Keyes, 
Massachusetts  Institute  of  Technology, 
Department  of  Urban  Studies  & 

Planning,  77  Massachusetts  Avenue, 
Room  9-517,  Cambridge,  MA  02139, 
(617)  253-1540.  Grant:  $90,000,  to  fund 
three  students. 

2.  New  Hampshire  College,  Dr. 
Michael  Swack,  New  Hampshire 
College,  2500  North  River  Road, 
Manchester,  NH  03106,  (603)  644-3103. 
Grant:  $120,000  to  fund  four  students. 

New  York/New  Jersey 

3.  Hunter  College  of  CUNY,  Dr. 
William  J.  Milczarski,  Hunter  Collejn  of 
CUNY,  Graduate  Program  in  Urban 
Planning,  695  Park  Avenue,  New  York, 
NY  10021,  (212)  772-5601.  Grant: 
$120,000  to  fund  foxn  students. 

4.  Pratt  Institute,  Professor  Ronald 
Shiffman,  Pratt  Institute,  Center  for 
Community  and  Environmental 
Development,  379  DeKalb  Avenue, 
Brooklyn,  NY  11205,  (718)  636-3486. 
Grant:  $90,000  to  fund  three  students. 

5.  State  University  of  New  York- 
Buffalo,  Dr.  Henry  L.  Taylor,  Jr.,  Center 
for  Urban  Studies,  lOlC  Fargo  Quad, 
Building  1,  Ellicott  Complex,  Buffalo, 
NY  14261,  (716)  645-2374.  Grant: 
$120,000  to  fund  four  students. 

6.  Rutgers  University,  Dr.  Richard 
Brail,  Rutgers  University,  33  Livingston 
Avenue,  New  Brunswick,  NJ  08903, 
(732)  932-5478,  ext.  758.  Grant: 
$120,000  to  fund  four  students. 

Mid-Atlantic 

7.  Carnegie  Mellon  University,  Dr. 
Barbara  Brewton,  Carnegie  Mellon 
University,  H.  John  Heinz  III  School  of 
Public  Policy  and  Management,  5000 
Forbes  Avenue,  Pittsburgh,  PA  15213, 
(412)  268-2162.  Grant:  $120,000  to  fund 
four  students. 

8.  University  of  Pennsylvania,  Dr. 
Eugenie  Birch,  University  of 
Pennsylvania,  Graduate  School  of  Fine 
Arts,  127  Meyerson  Hall,  210  S.  34th 
Street,  Philadelphia,  PA  19104,  (215) 
898-8329.  Grant:  $120,000  to  fund  four 
students. 

Southeast 

9.  University  of  Alabama  at 
Birmingham,  Dr.  Janice  Hitchcock, 
University  of  Alabama  at  Birmingham, 
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701  South  20th  Street,  Suite  1170, 
Birmingham,  AL  35294,  (205)  934-3500. 
Grant:  $120,000  to  fund  four  students. 

10.  University  of  Tennessee  at 
Chattanooga,  Dr.  Diane  Miller, 
University  of  Tennessee  at  Chattanooga, 
Office  of  Graduate  Studies,  615 
McCallie  Avenue,  Chattanooga,  TN 
37403,  (423)  755^431.  Grant:  $120,000 
to  fund  fom  students. 

11.  Aubimi  University,  Dr.  Robert 
Montjoy,  Auburn  University,  3354 
Haley  Center,  Auburn  University,  AL 
36849,  (334)  844-4704.  Grant:  $90,000 
to  fund  three  students. 

12.  Florida  State  University,  Dr. 
Charles  Connerly,  Florida  State 
University,  2035  East  Paul  Dirac  Drive, 
Tallahassee,  FL  32306,  (850)  644-8516. 
Grant:  $118,500  to  fund  fom  students. 

Midwest 

13.  Indiana  University-South  Bend, 
Dr.  Leda  McIntyre  Hall,  Indiana 
University,  School  of  Public  and 
Environmental  Affairs,  P.O.  Box  1847, 
South  Bend,  IN  47402,  (219)  237-4803. 
Grant:  $109,604  to  fund  four  students. 

14.  Minnesota  State  University, 
Dr.William  Bemhagen,  Minnesota  State 
University,  Urban  &  Regional  Studies 
Institute,  Box  8400,  Ma^ato,  MN 
56002,  (507)  389-6836.  Grant:  $118,000 
to  fund  four  students. 

15.  University  of  Cincinnati,  Dr. 

David  Varady,  University  of  Cincinnati, 
School  of  Planning,  P.O.  Box  21067, 
Cincinnati,  OH  45221,  (513)  556-0215. 
Grant:  $97,760  to  fund  foiur  students. 

16.  University  of  Michigan,  Dr. 
Margaret  Dewar,  University  of 
Michigan,  Fleming  Administration 
Building,  503  Thompson  Street,  Ann 
Arbor,  MI  48109,  (734)  763-2528.  Grant; 
$90,000  to  fund  three  students. 

17.  University  of  Illinois-Chicago,  Dr. 
Cmtis  Winkle,  University  of  Illinois- 
Chicago,  Urban  Planning  and  Policy 
Program,  809  S.  Marshfield  Avenue, 
Chicago,  IL  60612,  (312)  996-2155. 
Grant:  $120,000  to  fund  four  students. 

Southwest 

18.  North  Central  Texas  Coimcil  of 
Governments,  Mr.  R.  Michael  Eastland, 
P.O.  Box  5888,  Arlington,  TX  76005, 
(817)  695-9101.  Grant:  $263,388  for 
three  student  each  at  University  of 
North  Texas,  University  of  Texas  at 
Arlington,  and  the  University  of  Texas 
at  Dallas. 

19.  Southern  University,  Dr.  Damien 
Ejigiri,  Southern  University,  P.O.  Box 
9656,  Baton  Rouge,  LA  70813,  (504) 
771-3092.  Grant:  $117,000  to  fund  four 
students. 

20.  Arkansas  State  University,  Dr. 
Linda  Pritchard,  Arkansas  State 
University,  P.O.  Box  1030,  State 


University,  AR  72467,  (870)  972-3079. 
Grant:  $113,920  to  fund  four  students. 

21.  University  of  Texas  at  El  Paso,  Dr. 
Paul  Maxwell,  University  of  Texas  at  El 
Paso,  Office  of  Research  and  Sponsored 
Projects,  500  W.  University, 
Administration  Building,  Room  209,  El 
Paso,  TX  79968,  (915)  747-5680.  Grant: 
$120,000  to  fund  four  students. 

Great  Plains 

22.  University  of  Nebraska-Omaha, 

Dr.  Burton  Reed,  University  of 
Nebraska-Omaha,  Department  of  Public 
Administration,  60th  and  Dodge  Streets, 
Omaha,  NE  68182,  (402)  554-2682. 
Grant:  $112,408  to  fund  four  students. 

23.  Kansas  State  University,  Dr.  Larry 
Lawhom,  Kansas  State  University,  2 
Fairchild  Hall,  Manhattan,  KS  66506, 
(785)  532-2445.  Grant:  $118,060  to  fund 
four  students. 

Rocky  Mountains 

24.  University  of  Colorado-Denver,  Dr. 
Robert  Horn,  University  of  Colorado- 
Denver,  Office  of  Sponsored  Projects, 
Campus  Box  123,  P.O.  Box  173364, 
Denver,  CO  80217,  (303)  620-4666. 
Grant:  $90,000  to  ffind  three  students. 

Pacific 

25.  University  of  California  Berkeley, 
Dr.  Robert  Ogilvie,  University  of 
Califomia-Berkeley,  Sponsored  Projects 
Office,  316  Wurster  Hall  #1870, 
Berkeley,  CA  94720,  (510)  643-1903. 
Grant:  $120,000  to  fund  fomr  students. 

Dated:  May  18, 1999. 

Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy, 
Development  and  Research. 

IFR  Doc.  99-13077  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4210-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-030-1 430-01;  NMNM24542] 

Proposed  Resource  Management  Plan 
(RMP)  Amendment  for  Land  Ownership 
and  Boundary  Adjustment  and  Direct 
Sale  of  Public  Land  Within  The  Organ/ 
Franklin  Mountains  Area  of  Critical 
Environmental  Concern  (ACEC),  New 
Mexico 

agency:  Bmeau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  availability  of  a 
proposed  RMP  amendment  and  Notice 
of  Realty  Action  (NORA). 

SUMMARY:  The  BLM,  Las  Cruces  Field 
Office,  announces  the  availability  of  a 
proposed  RMP  Amendment/Finding  of 


No  Significant  Impact  (FONSI), 
supporting  Environmental  Assessment 
(EA)  and  NORA.  The  Proposed  Plan 
adjusts  the  boundary  of  the  Organ/ 
Franklin  Mountains  ACEC  to  exclude 
the  following  public  land  that  has  been 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713),  at  no  less  than 
the  estimated  fair  market  value.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  the  date  of  this 
notice. 

New  Mexico  Principal  Meridian 
T.  25S.,  R.  3E., 

Section  13:  SV2. 

Containing  320  acres. 

This  land  has  been  leased  by  Our  Lady’s 
Youth  Center  since  1975,  as  part  of  a 
youth  ranch  and  retreat  known  as  the 
Lord’s  Ranch.  The  proposed  direct  sale 
is  for  surface  rights  only.  The  disposal 
is  consistent  with  this  Proposed  RMP 
Amendment  for  the  Mimbres  RMP,  State 
and  local  government  programs,  plans, 
and  applicable  regulations. 

DATES:  Protests  on  the  Proposed  Plan 
must  be  postmarked  on  or  before  June 
24, 1999. 

Comments  regarding  the  proposed 
direct  sale  must  be  postmarked  on  or 
before  July  9, 1999. 

ADDRESSES:  Protests  on  the  Proposed 
Plan  should  be  sent  in  writing  to  the 
Director,  BLM,  Attn:  Brenda  Williams, 
Protests  Coordinator,  WO-210/LS-1075, 
Department  of  the  Interior,  Washington, 
D.  C.  20240.  Only  those  persons  or 
organizations  who  participated  in  the 
planning  process  may  protest. 

Comments  on  the  direct  sale  should  be 
sent  to  the  BLM,  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  M.  James  at  the  BLM,  Las  Cruces 
Field  Office  or  at  (505)  525-4349. 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Plan  is  to  remove  the  320 
acres  firom  within  the  boundary  of  the 
Organ/Franklin  Movmtains  ACEC  and 
reclassify  as  suitable  for  disposal,  by 
direct  sale  to  Om  Lady’s  Youth  Center 
of  El  Paso,  Texas.  The  land  will 
continue  to  be  used  as  part  of  the  Lord’s 
Ranch  on  the  adjacent  private  land.  The 
Proposed  Plan  was  BLM’s  preferred 
alternative  in  the  Draft  RMP 
Amendment/EA. 

At  the  end  of  the  30-day  protest 
period,  the  Proposed  Plan  excluding  any 
portions  under  protest,  will  become 
final.  A  Decision  Record  will  be 
published  following  resolution  of  any 
protest. 

Any  person  who  is  on  record  for 
participating  in  the  planning  process 
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and  has  an  interest  that  may  he 
adversely  affected  may  protest  approval 
of  the  Plan  Amendment.  Protest  should 
be  made  to  the  BLM  Director  with  the 
following  information:  (1)  Name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest; 
(2)  a  statement  of  the  concern  or 
concerns  being  protested;  (3)  a 
statement  of  the  part  or  parts  being 
protested;  (4)  a  copy  of  ^1  documents 
addressing  the  concern  or  concerns  that 
were  submitted  during  the  plan  aing 
process  by  the  protesting  party  or  an 
indication  of  the  date  the  conce  m  or 
concerns  were  discussed  for  the  records; 
and  (5)  a  concise  statement  explaining 
why  the  BLM  New  Mexico  State 
Director’s  decision  is  wrong.  At  the  end 
of  the  30-day  protest  period,  the 
Proposed  Plan,  excluding  any  portions 
under  protest,  will  become  final. 
Approval  will  be  withheld  on  any 
portion  of  the  Plan  under  protest  until 
final  action  has  been  completed  on  such 
protest.  Individuals  not  wishing  to 
protest  the  Plan,  but  wanting  to 
comment,  may  send  comments  to  the 
BLM,  Las  Cruces  Field  Office,  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005.  All  comments  received  will  be 
considered  in  preparation  of  the 
Decision  Record. 

Comments,  including  names  a.id 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
Las  Cruces  Field  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico,  during  regular 
business  homs  (7:45  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except 
holidays,  and  may  be  published  as  part 
of  the  RMP  Amendment/EA.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  wit  hhold 
yom  name  or  street  address  firom  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

The  direct  sale  will  be  subject  to: 

1.  A  reservation  to  the  United  St  ates 
of  a  right-of-way  for  ditches  or  can  als 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  tiie 
Act  of  August  30,  1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 


document  or  other  docxunent  of 
conveyance  is  available  for  review  at 
this  BLM  office.  Publication  of  thisi^ 
notice  in  the  Federal  Register  will 
segregate  the  public  land  from 
appropriations  imder  the  public  land 
laws  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  patent  or  other  document 
of  conveyance,  270  days  from  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  upon  publication  of  Notice 
of  Termination,  whichever  occurs  first. 

Any  adverse  comments  concerning 
the  direct  sale  will  be  evaluated  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  the  realty  action.  In  the 
absence  of  any  objections,  the  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  May  18, 1999. 

Linda  S.C.  Rundell, 

Field  Manager,  Las  Cruces. 

[FR  Doc.  99-12998  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4310-VC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Formal  Planning  and  Development  of  a 
SoundScape  Management  Plan  for 
Biscayne  National  Park,  Homestead, 

FL 

agency:  National  Park  Service,  Interior. 
ACTION:  Announcement  initiating  the 
planning  and  development  of  a 
Soundscape  Management  Plan  for 
Biscayne  National  Park,  Florida. 

SUMMARY:  This  May,  the  National  Park 
Service  will  begin  formal  planning  emd 
development  of  a  Soundscape 
Management  Plan  for  Biscayne  National 
Park,  Homestead,  Florida. 

The  Park  was  established  as  a  national 
monument  in  1968.  In  1980  it  was 
enlarged  to  181,500  acres  and  re¬ 
designated  as  a  national  park  to  protect 
a  rare  combination  of  subtropical 
terrestrial,  marine,  and  amphibious  life. 
Preservation  and  restoration  of  the 
natural  sound  environments  within 
Biscayne  National  Park  has  become  one 
of  the  foremost  challenges  in  the 
protection  of  park  resources.  Today, 
natural  ambient  sound  are  threatened 
and  the  experience  of  park  visitors  is 
altered,  as  noises  of  civilization  and 
technological  conveniences  increasingly 
reach  even  the  most  remote  comers  of 
the  park. 

Bisca)me  National  Park  has  sought 
Nationcd  Park  Service  guidance  with 
regard  to  protecting,  restoring  and 


managing  the  park  soundscape  as  a 
resource.  As  a  result,  the  park  has 
determined  a  need  to  evaluate  and 
manage  our  collective  soundscape 
including  natural  soimds  as  well  as 
soimds  generated  by  park  operations, 
visitor  activities,  aircraft  overflights  and 
other  human  sources.  To  address  this 
challenge,  Biscayne  National  Park  will 
begin  park  planning  to  create  a 
Soimdscape  Management  Plan.  The 
park  will  be  requesting  public  input  and 
participation  during  the  various  stages 
of  the  planning  process. 

DATES:  The  draft  plan  is  expected  to  be 
available  for  public  comment  this  fall. 
Refer  to  local  and  regional  newspapers 
for  further  information  on  public 
meeting  dates,  times  and  locations. 
ADDRESSES:  Anyone  wishing  to  provide 
comments  or  suggestions  on  the 
Soundscape  Management  Plan  may 
send  such  information  to: 
Superintendent,  Biscayne  National  Park, 
9700  SW  328th  Street,  Homestead,  FL 
33033-5634,  or 
BSIC _ Soundstage@nps.gov. 

Dated;  May  12. 1999. 

Daniel  W.  Brown, 

Regional  Director,  Southeast  Region. 

[FR  Doc.  99-13059  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fort  Stanwix  National  Monumant, 
Oneida  County,  New  York;  Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement  and  Notice  of  Public 
Meetings 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-109  section  102  (c)),  the  National 
Park  Service  (NPS)  is  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  Fort  Stanwix  National 
Monument,  located  in  Rome,  Oneida 
County,  New  York.  The  purpose  of  the 
EIS  is  to  assess  the  impacts  of 
alternative  management  strategies 
which  will  be  described  in  the  General 
Management  Plan  (GMP)  for  Fort 
Stanwix  National  Monument.  A  range  of 
alternatives  will  be  formulated  for 
cultural  resource  protection,  visitor  use 
and  interpretation,  facilities 
development,  and  operations. 

The  NPS  will  hold  a  public  meeting 
on  June  9, 1999,  6:30  p.m.,  at  the  Rome 
Historical  Society,  200  Church  Street, 
Rome,  New  York  13440,  to  provide  an 
opportunity  for  public  input  into  the 
scoping  for  the  GMP/EIS.  A  newsletter 
will  be  distributed  through  the  local 
media,  annovmcing  the  date,  time  and 
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location  of  this  meeting,  as  well  as  to 
describe  the  status  of  the  general 
management  plan  process  to  date.  The 
purpose  of  this  meeting  is  to  obtain  both 
written  and  verbal  comments 
concerning  the  management  alternatives 
that  will  effect  Fort  Stanwix  National 
Monument.  Those  persons  who  wish  to 
comment  verbally  or  in  writing  should 
contact  Joanne  Arany,  Planning  Project 
Manager,  Upstate  New  York  Project 
Office,  National  Park  Service,  C/O 
SUNY-ESF,  Room  331  Marshall  Hall, 
One  Forestry  Drive,  Sju'acuse,  New  York 
13210,  (315)  470-6995. 

The  draft  GMP/EIS  is  expected  to  be 
completed  and  available  for  public 
review  in  late  1999.  After  public  and 
interagency  review  of  the  draft 
document  comments  will  be  considered 
and  a  final  EIS  followed  by  a  Record  of 
Decision  will  be  prepared.  The 
responsible  official  is  Gary  Warshefski, 
Superintendent,  Fort  Stanwix  National 
Monument,  112  E.  Park  Street,  Rome, 
New  York  13440. 

Dated;  May  3, 1999. 

Gary  Warshefski, 

Superintendent,  Fort  Stanwix. 

[FR  Doc.  99-13060  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan  Point  Reyes 
National  Seashore  Marin  County,  CA; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Point  Reyes  National 
Seashore  (PORE)  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22,  of  the 
regulations  of  the  President’s  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190. 

This  notice  supersedes  a  previous 
Notice  of  Intent  which  was  published 
on  October  14, 1997.  Subsequent  to 
issucuice  of  that  notice  it  became 
necessary  to  delay  preparation  of  the 
GMP/EIS.  Scoping  comments  received 
in  response  to  that  notice  will  be 
considered  in  preparation  of  the  GMP 
and  need  not  be  resubmitted. 

Background 

The  pmpose  of  the  GMP/EIS  will  be 
to  state  the  management  philosophy  for 
the  Seashore  and  provide  strategies  for 
addressing  major  issues.  Two  types  of 


strategies  will  be  presented  in  the  GMP: 
(1)  Those  required  to  manage  and 
preserve  cultmal  and  natural  resomces; 
and  (2)  those  required  to  provide  for 
safe,  accessible  and  appropriate  use  of 
those  resources  by  visitors.  Based  on 
these  strategies,  the  GMP  will  identify 
the  programs,  actions  and  support 
facilities  needed  for  their 
implementation.  The  GMP  will  guide 
management  of  PORE  over  the 
subsequent  10-15  years. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  Point  Reyes  National  Seashore  should 
address  these  to  the  Superintendent, 
Point  Reyes  National  Seashore,  Point 
Reyes,  California  94956.  Comments  on 
the  scoping  of  the  proposed  GMP/EIS 
should  be  postmarked  no  later  than 
November  30, 1999.  Public  scoping 
sessions  to  receive  comments  and 
suggestions  will  be  conducted  dming 
the  scoping  period  at  the  park  and  in  the 
vicinity.  The  times  and  locations  of 
these  sessions  will  be  cumounced  in  the 
local  media.  Questions  regarding  the 
plan  or  scoping  sessions  should  be 
addressed  to  the  Superintendent  either 
by  mail  to  the  above  address,  or  by 
telephone  at  (415)  663-8522. 

The  responsible  official  is  John  J. 
Reynolds,  Regional  Director,  Pacific 
West  Region,  National  Park  Service.  The 
draft  GMP/EIS  is  expected  to  be 
available  for  public  review  in  the 
summer  of  2001,  and  the  final  GMP/EIS 
and  Record  of  Decision  completed  in 
the  spring  of  2002. 

Dated:  May  7, 1999. 

John.  J.  Reynolds, 

Regional  Director,  Pacific  West  Region. 

[FR  Doc.  99-13062  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  Director’s 
Order  Concerning  the  Establishment  of 
a  National  Tourism  Policy 

agency:  National  Park  Service,  DOI. 
ACTION:  Public  notice. 

SUMMARY:  National  parks  have  been 
interwoven  with  tourism  fi:om  the 
earliest  days  of  the  National  Park 
Service.  Railroads  developed  resorts  at 
natural  wonders  and  scenic  attractions 
before  parks  were  established.  The  lure 
of  the  parks  as  magnets  for  tourism  and 
related  economic  activity  has  been 
understood  and  capitalized  on  by  many 
interests.  In  the  early  part  of  this 
century.  National  Park  Service  leaders 


Stephen  Mather  and  Horace  Albright 
believed  the  public  needed  to  be  enticed 
into  the  parks  to  experience  them  first¬ 
hand  in  order  to  understand  and 
support  their  values  and  importance. 
Today,  the  Service  is  challenged  to 
protect  park  resources  in  the  face  of 
increased  visitation  demands, 
particularly  in  the  high  use  portions  of 
the  most  heavily  visited  parks. 

Travel  and  tourism  rank  as  the 
number  one  or  two  industry  in  most 
States  and  will  soon  be  the  leading 
industry  worldwide.  Tourism  in  the 
United  States  is  a  half-trillion  dollars-a- 
year  industry  that  employs  more  than 
15.5  million  people  directly  and 
indirectly.  Many  National  parks  are 
icons  that  are  on  “must  see”  lists  for 
domestic  and  international  travelers. 
International  travel  is  this  country’s 
largest  services  export  earner. 

The  purpose  of  this  tourism  policy  is 
to  promote  and  support  sustainable, 
responsible,  informed,  and  managed 
visitor  use. 

The  National  Park  Service  is 
“dedicated  to  conserving  unimpaired 
the  natxual  and  cultural  resoiuces  and 
values  of  the  National  Park  system  for 
the  enjoyment,  education  and 
inspiration  of  this  and  future 
generations.”  This  mission  can  be 
partially  achieved  through  a  national 
tourism  policy  that  addresses  the  needs 
of  both  the  National  Park  Service  and 
the  tourism  industry,  i.e.,  businesses 
that  stage,  transport,  house,  feed,  and 
otherwise  provide  services  to  our  actual 
and  potential  visitors. 

At  the  core  of  the  National  Park 
Service  tourism  policy  is  the  reality  that 
it  is  in  the  best  interest  of  the  Service 
that  we  understand  and  pro-actively 
communicate  with  tourism  businesses. 

It  is  to  each  park’s  advantage  to  find 
appropriate  common  ground  with 
tourism  interests  and  gain  a  common 
understanding  of  park  missions  and 
limitations. 

National  Park  Service  participation 
Ccui  help  steer  tourism  in  positive 
directions  that  emphasize:  better  visitor 
information,  awareness  and 
responsibility,  sustainable  practices, 
greater  respect  for  ecosystems  and 
cultural  landscapes  and  avoidance  of 
conflicts.  Furthermore,  while  the 
tourism  industry  places  demands  on 
parks,  it  also  can  be  an  effective  voice 
in  speaking  on  behalf  of  parks  and  using 
its  considerable  influence. 

The  interests  of  park  managers  and 
the  tourism  industry  are  often  similar 
but  stem  from  different  missions.  Most 
park  units  contribute  to  local  and 
regional  economies  and  are  featured 
destinations  for  tour  operators  and  for 
tourism  service  providers.  These 
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interests  provide  a  vocal  demand  for 
continued/expanded  access.  At  the 
same  time,  park  managers  are  dealir  g 
with  limited  budgets  and  staffing, 
resource  management  responsibilities, 
what  constitutes  a  quality  park  visitor 
experience,  and  sometimes 
catastrophic/abnormal  acts  of  natme . 
Travel  and  tourism  operators  have  am 
interest  in  protecting  park  values  that 
attract  their  clients  amd  customers.  They 
also  have  payrolls  to  meet  and 
investments  to  protect. 

DATES:  Written  comments  will  be 
accepted  on  or  before  June  23, 1999. 
ADDRESSES:  Send  comments  to 
Georgette  Tolbert,  Director  of  Tourisjn, 
National  Park  Service,  1849  C  Street, 

NW,  Room  3420,  Washington,  DC 
20240-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Georgette  Tolbert  @  202/208-6507. 
SUPPLEMENTARY  INFORMATION: 

Operational  Policies:  The  1995  White 
House  Conference  on  Travel  and 
Tourism  established  a  basis  and 
framework  for  closer  cooperation  and 
mutual  understanding  between  land¬ 
managing  agencies  and  the  toiuism 
industry.  Regioned  and  State  tourism 
conferences  have  brought  park  managers 
and  tourism  operators  together.  This 
didogue  has  fostered  many  of  the 
principles  incorporated  in  the  followi  ig 
operational  policies: 

It  is  the  National  Park  Service  tour 
policy  to:  Develop  and  maintain  a 
constructive  dialogue  with  tourism  and 
travel  organizations  and  businesses. 

Collaborate  with  industry 
professionals  to  promote  sustainable 
and  informed  toiuism  that  incorporates 
socio-cultural,  economic  and  ecologicf  1 
concerns,  and  encourages  long-term 
preservation  of  park  resources  and 
quality  visitor  experiences. 

Encourage  practices  that  highlight 
America’s  diversity  and  welcome  park 
visitation  by  people  from  all  cultural 
and  ethnic  backgrounds,  ages,  and 
physical  and  economic  means. 

Provide  costs-effective  park  visitor 
orientation  and  information  services  to 
visitors  in  parks  and,  as  funding  and 
partnerships  allow,  at  the  visit  planning 
stage,  and  at  park  gateways.  Work  to 
ensure  that  others  who  provide 
information  to  visitors  are  well- 
informed  and  provide  accurate 
information  about  park  activities  and 
resources. 

Encoiuage  visitor  use  of  lesser-known 
parks,  underutilized  areas,  and  use 
during  non-pecik  seasons  and  times  of 
the  day.  Encourage  visitation  to  related 
sites  beyond  park  boundaries,  as 
appropriate,  to  enhance  overall  visitor 
experiences  and  protection  of  resoiuces. 


Specifically  address  tourism-related 
trends,  issues  and  implications  in 
National  Park  Service  park  plans  and 
management  decisions. 

Represent  park  needs  and  realities 
during  the  preparation  of  plans  and 
proposals  for  gateway  community 
services  and  park  tour  operations  that 
could  impact  park  visitation,  resources, 
visitor  services  and  infrastructure 
support. 

Work  to  establish  supportable,  park- 
carrying  capacities  as  a  basis  for 
communicating  with  outside  interests 
and  the  public-at-large  on  acceptable 
visitor  loads,  toms,  recreation 
equipment  uses  and  services.  Carrying 
capacities  are  defined  as  use  levels  that 
will  not  adversely  impact  the  park 
resources  or  desired  quality  of  park 
visitor  experiences. 

Participate  in  and  monitor  travel 
industry  research,  data  gathering  and 
marketing  initiatives  to  ensme  that  the 
National  Park  Service  is  fully  informed 
of  demographic  changes  and  visitor 
trends. 

Ensure  that  accmate  park  information 
is  used,  realistic  visitor  expectations  are 
created,  and  no  unrealistic,  unsafe, 
incompatible  or  harmful-to-park 
resomces  recreation  practices  are 
depicted  in  promotioned  materials  and 
advertising  associated  with  potential 
park  uses. 

Provide  appropriate,  information  as 
early  as  possible  to  the  tomism  industry 
regarding  changes  in  operations  and 
fees. 

When  feasible,  and  consistent  with 
park  resomce  protection  and  budgetary 
needs,  schedule  construction,  repairs, 
and  resomce  management  practices, 
such  as  prescribed  bums,  in  ways  and 
at  times  which  keep  key  visitor 
attractions  and  services  accessible  for 
public  use  dming  peak  visitation 
periods.  Strive  to  minimize  adverse 
impacts  on  visitors,  as  well  as  on  park 
visitor-dependent  businesses. 

Establish  and  maintedn  lines  of 
communication  and  protocols  to  handle 
the  impact  of  park  emergencies  and 
temporary  closmes  so  that  the  public, 
including  tourism  communities  and 
tourism-related  businesses,  have  the 
best  current  information  on  when  park 
services  will  be  restored. 

Inform  visitors,  gateway  communities 
emd  tomism-related  businesses  about 
current  conditions  of  key  park  resomces 
on  current  protection  and  recovery/ 
restoration  measmes.  Establish  a 
common  understanding  on  what  is 
needed  to  ensme  adequate  protection  of 
those  resomces  for  present  and  futme 
enjoyment  and  how  this  can  contribute 
to  sustainable  park-related  businesses 
and  economies. 


Develop  new  partnerships  to  help 
implement  Servicewide  priorities,  i.e., 
the  Fee  Demonstration  Program, 
Education  Initiative,  Natmal  Resomces 
Initiative,  and  Millennium  Projects. 

The  WASO  Director  of  Tourism  is  the 
primary  point-of-contact  with  the 
tomism  industry  at  the  national  and 
international  levels  and  insmes  that  this 
Director’s  Order  is  reviewed  annually 
and  updated  as  needed. 

Park  superintendents  are  responsible 
for  implementing  these  policies  at  the 
park  level. 

Program  managers  and  staff  at  the 
WASO  and  Regional  level  are 
responsible  for  support  superintendents 
in  ffieir  implementation  of  these 
policies. 

Destry  Jarvis, 

Acting  Director  of  Tourism.  National  Park 
Service. 

[FR  Doc.  99-13061  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities  Under 
0MB  Review 

agency:  Bmeau  of  Reclamation, 

Interior. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Individual  Landholder’s 
Certification  and  Reporting  Forms  for 
Acreage  Limitation,  43  CFR  part  426 
and  Proposed  Rule  43  CFR  part  428, 
OMB  Control  Number:  1006-0005.  The 
ICR  describes  the  natme  of  the 
information  collection  and  its  expected 
cost  and  bmden. 

DATES:  Yom  comments  must  be  received 
on  or  before  June  23, 1999. 

ADDRESSES:  You  may  send  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  725  17th 
Street,  NW.,  Washington  DC  20503.  A 
copy  of  your  comments  should  also  be 
directed  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  forms  contact  Marilyn 
Rehfeld,  D-5200,  PO  Box  25007, 

Denver,  CO  80225-007;  or  by  telephone; 
(303) 445-2899. 

SUPPLEMENTARY  INFORMATION:  . 

Title:  Individual  Landholder’s 
Certification  and  Reporting  Forms  for 
Acreage  Limitation,  43  CFR  part  426 
and  Proposed  Rule  43  CFR  part  428. 

Abstract:  This  information  collection 
requires  certain  landholders  to  complete 
forms  demonstrating  their  compliance 
with  the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
establish  each  landholder’s  status  with 
respect  to  landownership  limitations, 
full-cost  pricing  thresholds,  lease 
requirements,  and  other  provisions  of 
Federal  reclamation  law.  Title  II  of 
Public  Law  97-293,  and  regulations  43 
CFR  part  426. 

All  landholders  whose  entire  westside 
landholdings  total  40  acres  or  less  are 
exempt  from  the  requirement  to  submit 
RRA  forms.  This  collection  of 
information  allows  the  Bureau  of 
Reclamation  (we,  our,  or  us)  to  establish 
landholders’  compliance  with  Federal 
reclamation  law. 

Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

We  made  some  changes  to  the  current 
RRA  forms  and  rewrote  the  instructions 


to  those  forms  in  “plain  language”  to 
meet  the  requirements  of  the  President’s 
June  1, 1998,  memorandum.  Other 
changes  to  the  forms  and  the 
instructions  to  the  forms  are  editorial  in 
nature  and  are  designed  to  increase  the 
respondents’  understanding  of  the 
forms,  instructions  to  the  forms,  and 
what  information  is  required  to  be 
submitted  with  the  forms  to  the 
districts.  The  proposed  revisions  to  the 
RRA  forms  will  be  included  starting  in 
the  2000  water  year. 

Draft  of  a  New  RRA  Form 

We  published  a  notice  of  proposed 
rulemaking  entitled;  Information 
Requirements  for  Certain  Farm 
Operations  In  Excess  of  960  Acres  and 
the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428,  in  the 
Federal  Register  on  November  18, 1998 
(63  FR  64154,  Nov.  18,  1998),  and 
requested  comments  on  the  proposed 
rule  and  the  information  collection  to  be 
submitted  to  us  by  January  19, 1999. 
This  comment  period  was  later 
extended  to  February  18, 1999,  and  then 
reopened  to  April  12, 1999.  The 
proposed  rulemaking  requires  farm 
operators  who  provide  services  to  more 
than  960  nonexempt  acres  westwide, 
held  by  a  single  trust  or  legal  entity  or 
any  combination  of  trusts  and  legal 
entities,  to  submit  RRA  forms  to  the 


district(s)  where  such  land  is  located. 

We  requested  comments  from  the  public 
on  whether  to  revise  an  existing  RRA 
form  or  create  a  new  form  for  farm 
operators  to  prepare  should  the 
proposed  rule  be  finalized. 

Just  in  case,  if  the  rule  is  finalized  and 
it  is  determined  that  farm  operators  will 
be  required  to  submit  a  separate  form, 
we  have  prepared  a  draft  of  this  form  for 
review  and  comment  (see  FOR  FURTHER 
INFORMATION  CONTACT).  We  have 
included  the  estimated  burden  for  the 
draft  farm  operator  form  (Form  7- 
21FARMOP)  in  this  notice.  Farm 
operators  are  not  reqxiired  to  submit  an 
RRA  form  to  their  district  unless  the 
proposed  rulemaking  is  published  as  a 
final  rule  in  the  Federal  Register. 

Frequency:  Annually. 

Respondents:  Landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  of  certain  lands  in  Bureau  of 
Reclamation  projects,  whose 
landholdings  exceed  specified  RRA 
forms  submittal  thresholds. 

Estimated  Total  Number  of 
Respondents:  19,202. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  19,586. 

Estimated  Total  Annual  Burden  on 
Respondents:  14,829  hours. 

Estimate  of  Burden  for  Each  Form: 


Form  No. 

Estimated 
number  of  re¬ 
spondents 

Frequency  of 
response 

Total  annual 
responses 

Burden  esti¬ 
mate  per  form 
(in  minutes) 

Total  burden 
hours 

Form  7-2180 . 

5,358 

1.02 

5,465 

60 

5,465 

Form  7-21 80EZ . 

537 

1.02 

548 

45 

411 

Form  7-2181  . 

1,758 

1.02 

1,793 

(1) 

2,331 

Form  7-2184 . 

40 

1.02 

41 

45 

31 

Form  7-2190 . 

1,910 

1.02 

1,948 

1,948 

Form  7-21 90EZ  . 

113 

1.02 

115 

86 

Form  7-2191  . 

891 

1.02 

909 

1,182 

Form  7-2194 . 

4 

1.02 

4 

3 

Form  7-21  PE . 

205 

1.02 

209 

230 

Form  7-21  TRUST . . . 

1,331 

1.02 

1,358 

1,358 

Form  7-21  VERIFY . 

6,452 

1.02 

6,581 

1,316 

Form  7-21 FC . 

243 

1.02 

248 

124 

Form  7-21 XS . 

164 

1.02 

167 

84 

Form  7-21 FARMOP  . 

196 

1.02 

200 

260 

Total  . 

19,202 

1.02 

19,586 

r _ 

14,829 

M  hr.  18  min. 
2 1  hr.  6  min. 


Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whethei  the  information  will  have 
practical  use; 


(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control.  Reclamation  will  display  a 
valid  OMB  control  nimiber  on  the 
survey  form.  A  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
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comments  on  this  collection  of 
information  was  published  in  the 
Federal  Register  on  January  4, 1999  (64 
FR  174,  Jan.  4, 1999).  A  list  of  the 
comments  received  and  our  responses  to 
those  comments  is  being  sent  to:  (1)  All 
districts,  (2)  all  commenters,  and  (3) 
OMB  with  this  ICR;  it  is  also  available 
from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 
Wayne  O.  Deason, 

Acting  Director,  Program  Analysis  Office. 

[FR  Doc.  99-12999  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4310-94-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities  Under 
OMB  Review 

AGENCY:  Biueau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment:  Certification  Summary  Form, 
Reporting  Summary  Form  for  Acreage 
Limitation,  43  CFR  part  426  and 
Proposed  Rule  43  CFR  part  428,  OMB 
Control  Number:  1006-0006.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
biuden. 

DATES:  Yom  comments  must  be  received 
on  or  before  June  23, 1999. 

ADDRESSES:  You  may  send  comments 
regarding  the  bmden  estimate,  or  any 
other  aspect  of  the  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  725  17th 
Street,  NW,  Washington,  DC  20503.  A 
copy  of  your  comments  should  also  be 
directed  to  the  Bureau  of  Reclamation, 
Attention:  D-5200,  PO  Box  25007, 
Denver,  CO  80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  forms  contact  Marilyn 
Rehfeld,  D-5200,  PO  Box  25007, 

Denver,  CO  80225-0007;  or  by 
telephone:  (303)  445-2899. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  Summary  Form, 
Reporting  Summary  Form  for  Acreage 
Limitation,  43  CFR  part  426  and 
Proposed  Rule  43  CFR  part  428. 

Abstract:  These  forms  are  to  be  used 
by  district  offices  to  siunmarize 
individual  landholder  (direct  or  indirect 
landowner  or  lessee)  certification  and 
reporting  forms  as  required  by  the 
Reclamation  Reform  Act  of  1982  (RRA), 
Acreage  Limitation  Rules  and 
Reflations,  43  CFR  part  426. 

This  collection  of  information  allows 
the  Bureau  of  Reclamation  (we,  oiu,  or 
us)  to  confirm  districts’  compliance 
with  Federal  reclamation  law. 

Changes  to  the  RRA  Forms  and  the 
Instructions  to  Those  Forms 

We  made  a  few  changes  to  the  current 
Form  7-21SIJMM-C  and  Form  7- 
21SIJMM-R  and  rewrote  the 
instructions  to  those  forms  in  “plain 
Lmguage’’  to  meet  the  requirements  of 
the  President’s  June  1, 1998, 
memorandum.  Other  changes  to  the 
forms  and  the  instructions  to  the  forms 
are  editorial  in  natme  and  are  designed 
to  increase  the  respondents’ 
understanding  of  the  forms,  instructions 
to  the  forms,  and  what  information  is 
required  to  be  submitted  with  the  forms 
to  the  districts.  The  proposed  revisions 
to  the  RRA  forms  will  be  effective  in  the 
2U00  water  year. 

Draft  of  a  New  RRA  Form 

We  published  a  proposed  rulemaking. 
Information  Requirements  for  Certain 


Farm  Operations  in  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428,  in  the 
Federal  Register  on  November  18, 1998 
(63  FR  64154,  Nov.  18, 1998),  and 
requested  comments  on  the  proposed 
rule  and  the  information  collection  to  be 
submitted  to  us  by  January  19, 1999. 

This  comment  period  was  later 
extended  to  February  18, 1999,  and  then 
reopened  to  April  12, 1999.  The 
proposed  rulemaking  requires  farm 
operators  who  provide  services  to  more 
than  960  nonexempt  acres  westwide, 
held  by  a  single  trust  or  legal  entity  or 
any  combination  of  trusts  and  legal 
entities  to  submit  RRA  forms  to  the 
district(s)  where  such  land  is  located. 

We  requested  comments  from  the  public 
on  whether  to  revise  an  existing  RRA 
form  or  create  a  new  form  for  farm 
operators  to  prepare. 

We  anticipate  that  if  the  rule  is 
finalized,  the  districts  will  be  required 
to  provide  specific  information  about 
declaring  farm  operators  to  us  annually. 
We  have  developed  a  new  Tabulation  G 
to  be  used  with  Form  7-21SUMM-C 
and  Form  7-21SUMM-R,  and 
instructions  on  how  to  complete  that 
tabulation  form  to  accommodate  this 
requirement.  We  do  not  believe  the 
estimated  bvnden  hours  will  increase  by 
requiring  districts  to  complete 
Tabulation  G  since  only  a  few  districts 
should  have  farm  operators  in  this 
category.  Nevertheless,  Tabulation  G 
will  not  be  used  unless  the  proposed 
rule  is  published  as  a  final  rule  in  the 
Federal  Register. 

Frequency:  Aimually. 

Respondents:  Contracting  entities  that 
are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  276. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Number  of  Annual 
Responses:  345. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,800  hours. 

Estimate  Burden  for  Each  Form: 


Form  No. 

Estimated 
number  of  re- 

Frequency  of 

Total  annual 

Burden  hours 

Total  burden 

spondents 

response 

responses 

per  response 

hours 

7-21SUMM-C  and  tabulation  sheets . 

222 

1.25 

278 

40 

11,120 

7-21SUMM-R  and  tabulation  sheets . 

54 

1.25 

67 

40 

2,680 

Total  . . . 

276 

1.25 

345 

13,800 

I 

I 

5 


Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


pel  formance  of  our  functions,  including 
wh  ither  the  information  will  have 
pra  ctical  use; 


(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 
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(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cvurently  valid  OMB 
control.  Reclamation  will  display  a 
valid  OMB  control  number  on  the 
survey  form.  A  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  in  the 
Federal  Register  on  January  4, 1999  (64 
FR  174,  Jan.  1999).  A  list  of  comments 
received  emd  our  responses  to  those 
comments  is  being  sent  to:  (1)  All 
districts,  (2)  all  commenters,  and  (3) 
OMB  with  this  ICR,  it  is  also  available 
from  us  upon  request. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 
Wayne  O.  Deason, 

Acting  Director,  Program  Analysis  Office. 

[FR  Doc.  99-13000  Filed  5-21-99;  8;45am 
BILLING  CODE  4310-94-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

June  2, 1999  Board  of  Directors 
Meeting;  Sunshine  Meeting  Notice 

TIME  AND  date:  Wednesday,  June  2, 

1999, 1;00  PM  (OPEN  Portion)  1:30  PM 
(CLOSED  Portion) 

PLACE:  Office  of  the  Corporation, 

Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Meeting  OPEN  to  the  Public 
from  1:00  PM  to  1:30  PM  Closed  portion 
will  commence  at  1:30  PM  (approx.) 
MATTERS  TO  BE  CONSIDERED: 

1.  President’s  Report 

2.  Approval  of  March  9, 1999  Minutes 
(Open  Portion) 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Closed  to  the  Public  1:30  PM) 

1.  Finance  Project  in  Africa 

2.  Finance  Project  in  Brazil  and 
Bolivia 

3.  Insure  Project  in  Peru 

4.  Approval  of  March  9,  1999  Minutes 
(Closed  Permit) 

5.  Pending  Major  Projects 

6.  Report  on  Indonesia 

7.  Report  on  Russia 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 


obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  May  19, 1999. 

Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

[FR  Doc.  99-13091  Filed  5-19-99;  4:31  pm] 
BILUNG  CODE  3210-01-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  May  27, 1999  via  conference 
call.  The  meeting  will  begin  at  10:00  a.m 
and  continue  until  conclusion  of  the 
Board’s  agenda. 

LOCATION:  750  First  Street,  NE,  11th 
Floor,  Washington,  DC  20002  in  Room 
11026. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED:  Consider 
and  act  on  the  Board  of  Directors’ 
Semiannual  Report  to  Congress  on 
decisions,  final  actions,  and  comment 
on  the  Office  of  Inspector  General’s 
Semiannual  Report  to  the  Congress  for 
the  period  of  October  1, 1998  to  March 
31, 1999. 

CONTACT  PERSON  FOR  INFORMATION: 

Susan  D.  McAndrew,  Senior  Assistant 
General  Counsel,  at  (202)  336-8810. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202) 336-8810. 

Dated:  May  20, 1999. 

Susan  D.  McAndrew, 

Senior  Assistant  General  Counsel. 

[FR  Doc.  99-13244  Filed  5-20-99;  3:50  pm] 
BILLING  CODE  7050-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  addition  of  the 
following  item  to  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  64,  No.  94,  page  26791, 
Monday,  May  17, 1999)  scheduled  for 
Wednesday,  May  19, 1999. 

6.  Request  Regarding  a  Section  206 
Administrative  Action.  Closed  pmsuant 
to  exemptions  (8)  and  (9)(B). 


The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items 
were: 

1.  Administrative  Action  under  Part 
704,  NCUA’s  Rules  and  Regulations. 
Closed  pursuant  to  exemption  (8). 

2.  Administrative  Action  under  Part 
745,  NCUA’s  Rules  cuid  Regulations. 
Closed  pmsuant  to  exemption  (8). 

3.  Year  2000  Issues.  Closed  pursuant 
to  exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

4.  CLF  Y2K  Plan.  Closed  pursucmt  to 
exeniptions  (8),  (9)(A)(ii),  and  (9)(B). 

5.  Three  (3)  Persoimel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  99-13245  Filed  5-20-99;  3:52  pm] 
BILLING  CODE  7335-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences;  Committee  of  Visitors; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences:  Committee  of  Visitors  (COV) 
Review  for  Genetics  and  the  Biochemistry  of 
Gene  Expression  in  the  Division  of  Molecular 
&  Cellular  Biosciences  (1110). 

Date  and  Time;  June  9-11, 1999;  8:30  a.m. 
to  5  p.m.  each  day. 

Place:  National  Science  Foundation,  Room 
310,  4201  Wilson  Boulevard,  Arlington, 
Virginia  22230. 

Contact  Person:  Dr.  Maryanna  Henkart, 
Division  Director  for  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia, 
(703) 306-1440. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  program  evaluation,  GPRA 
assessments,  and  access  to  privileged 
materials. 

Type  of  Meeting:  Part  open  (see  agenda 
below): 

Agenda 

Closed:  June  9  (10  a.m.-5:00  p.m.);  June  10 
(8:30  a.m.-l  p.m.,  and  2  p.m.-5  p.m.);  and 
June  11  (8:30  a.m.-l  p.m.  and  2  p.m.-5 
p.m.) — To  review  the  merit  review  processes 
covering  funding  decisions  made  during  the 
immediately  preceding  three  fiscal  years  of 
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programs  in  the  Division  of  Molecular  and 
Cellular  Biosciences. 

Open:  June  9  (8:30  a.m.-lO  a.m.);  June  10 
(1  p.m.-2  p.m.J,  and  June  11  (1  p.m.-2 
p.m.) — ^To  assess  the  results  of  NSF  program 
investments  in  the  Molecular  and  Cellular 
Biosciences  Division.  This  shall  involve  a 
discussion  and  review  of  results  focused  on 
NSF  and  grantee  outputs  and  related 
outcomes  achieved  or  realized  during  the 
preceding  three  fiscal  years.  These  results 
may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Closing:  During  the  closing 
session,  the  Committee  will  be  reviewing 
proposal  actions  that  will  include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  May  18, 1999. 

Karen  J.  York, 

Committee  Management  Officer,  Division  of 
Human  Resource  Management. 

[FR  Doc.  99-12966  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time;  June  lOth-June  11th  1999 
at  8:30  to  5  pm. 

Location:  Room  360,  National  Science 
Foundation,  4201  Wilson  Boulevard 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  T.  Callahan, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Room  615, 
Arlington,  Virginia  22230  (703)  306-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate  research 
proposals,  submitted  to  being  considered  by 
the  Field  Stations  and  Marine  Laboratories 
Program  as  part  of  the  selection  process  for 
awards. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  Government  in  the 
Sunshine  Act. 


D  ited:  May  18, 1999. 

Kar  m  J.  York, 

Con  mittee  Management  Officer. 

[FR  Doc.  99-12968  Filed  5-21-99;  8:45  am] 
BILLI  IG  CODE  7550-01 -M 


NAI  lONAL  SCIENCE  FOUNDATION 

Spe  :ial  Emphasis  Panel  in  Computer 
and  Computation  Research;  Meeting 

In  accordance  with  the  Federal 
Adv  sory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foul  dation  announces  the  following 
meet  ing. 

Na  ne:  Special  Emphasis  Panel  in 
Comj  uter-^ommunications  Research 
(11921. 

Date:  June  7  and  8, 1999. 

Tin  e:  8  a.m.-5  p.m. 

Place:  Rooms  1120  and  1150  National 
Scien  e  Foundation,  4201  Wilson  Boulevard, 
Arlinf  ton,  VA  22230. 

Type  of  Meeting:  Closed. 

Con  act  Person(s):  Dr.  Mukesh  Singhal, 
Progra  n  Director,  Operating  Systems  and 
Compilers,  CISE/C-CR,  Room  1145,  National 
Scienc  e  Foundation,  4201  Wilson  Boulevard, 
Arling'on,  VA  22230. 

Telephone:  (703)  306-1918. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support. 

Agenda:  To  review  and  evaluate  Operating 
System  s  and  Compilers  as  part  of  the 
selection  process  of  awards. 

Reason  for  Closing:  The  proposals  being 
reviewc  1  include  information  of  proprietary 
or  confi  lential  nature,  including  technical 
information;  financial  data  such  as  salaries, 
and  per:  onal  information  concerning 
individuals  associated  with  the  proposals. 
These  n.  alters  are  exempt  under  5 
U.S.C.552b(c),  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated  May  18, 1999. 

Karen  J.  York, 

CommitI  ?e  Management  Officer. 

[FR  Doc  99-12967  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7555-01-M 


NATION  AL  SCIENCE  FOUNDATION 

Advisor' '  Committee  for  Polar 
Prograrr  s  (1130);  Meeting 

In  acciirdance  with  the  Federal 
Advisor^'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Advisory  Committee  for  Polar 
Programs  ( 1130). 

Date  and  Time:  June  10, 1999;  8:30  a.m.  to 
5  p.m.,  June  11,  1999;  8:30  a.m.  to  5  p.m. 

P/ace;  National  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1295,  Arlington,  VA 
22230. 


Type  of  Meeting:  Open. 

Contact  Person:  Brenda  Williams,  Office  of 
Polar  Programs  (OPP),  National  Science 
Foundation,  4201  Wilson  Blvd.,  Suite  775, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1030. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Discussion  of  NSF-wide 
initiatives  long-range  planning,  and  GPRA. 

Dated:  May  18, 1999. 

Karen  J.  York, 

Committee  Management  Officer. 

[FR  Doc.  99-12969  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  Data  Report  on  Spouse. 

3.  The  form  number  if  applicable: 
NRC  Form  354. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  employees,  contractors, 
licensees  and  applicants  who  marry 
after  completing  NRC’s  Personnel 
Security  Forms;  or  marry  after  having 
been  granted  an  NRC  access 
authorization  or  employment  clearance. 

6.  An  estimate  of  the  number  of 
responses:  60. 

7.  The  estimated  number  of  annual 
respondents:  60. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
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requirement  or  request:  12  (.20  hours  or 
12  minutes  per  response). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Completion  of  the  NRC 
Form  354  is  a  mandatory  requirement 
for  NRC  employees,  contractors, 
licensees,  and  applicants  who  marry 
after  submission  of  the  Personnel 
Security  Forms,  or  after  receiving  an 
access  authorization  or  employment 
clearance  to  permit  the  NRC  to  assure 
there  is  no  increased  risk  to  the  common 
defense  and  security. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 

2120  L  Street,  NW  {lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  docmnent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  June  23, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assmance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 

Regulatory  Affairs  (3150-0026), 

NEOB-10202,  Office  of  Management 

and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  MD,  this  18th  day  of 
May  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-13022  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-458] 

Entergy  Operations,  Inc.;  River  Bend 
Station,  Unit  1,  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Fire 
Hazards  Analysis  Report  and  Safety 
Analysis  Report 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
permitted  Entergy  Operations,  Inc.  (the 
licensee),  to  withdraw  its  November  6, 
1996,  application  seeking  approval  for  a 


deviation  from  its  approved  fire 
protection  program  to  the  extent  the 
program  incorporated  the  technical 
requirements  of  Section  II1.G.2  of 
Appendix  R  to  part  50  of  Title  10  of  the 
Code  of  Federal  Regulations  for  the 
River  Bend  Station,  Unit  1,  located  in 
West  Feliciana  Parish,  Louisiana. 

The  application  sought  Commission 
approval  for  changes  to  the  Fire  Hazards 
Analysis  Report  and  Safety  Analysis 
Report  with  respect  to  the  installation  of 
a  partial-area  automatic  fire  suppression 
system  in  lieu  of  a  full-area  suppression 
system  in  Fire  Area  C-16. 

The  Commission  had  previously 
issued  a  proposed  no  significant  hazards 
consideration  determination  published 
in  the  Federal  Register  on  December  4, 
1996  (61  FR  64385).  However,  by  letter 
dated  December  17, 1998,  the  licensee 
withdrew  the  application.  For  further 
details  with  respect  to  this  action,  see 
the  licensee’s  request  dated  November 
6, 1996,  as  supplemented  by  letters 
dated  July  31,  1997,  and  April  13, 1998, 
and  EOI’s  letter  dated  December  17, 
1998,  which  withdrew  the  original 
request.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the 
Governments  Documents  Department, 
Louisiana  State  University,  Baton 
Rouge,  Louisiana. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  May  1999. 

For  the  Nuclear  Regulatory  Commission. 

Robert  J.  Fretz, 

Project  Manager,  Section  1,  Project 
Directorate  IV  &■  Decommissioning,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  99-13021  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Grant  Program  for 
Agreement  States  for  Formerly  NRC- 
Licensed  Sites;  Public  Comment 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  public  comment 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  seeldng 
stakeholder  views  on  a  proposal  to 
pursue  a  separate  appropriation  firom 
the  General  Fund.  The  separate 
appropriation  would  make  funds 
available  through  a  grant  program  to 
assist  Agreement  States  in  completing 
file  reviews,  and  remediation  in  certain 
cases,  for  sites  formerly  licensed  by  the 


NRC.  Based  on  review  of  files  for 
previously  terminated  licenses,  the  NRC 
has  identified  a  number  of  sites  for 
which  there  is  insufficient 
documentation  on  site  decommissioning 
or  sealed  source  disposition.  If  the  site 
is  located  in  an  Agreement  State,  any 
radioactive  material  present  at  the  site  is 
subject  to  Agreement  State  regulatory 
jurisdiction.. 

DATES:  Submit  written  comments  by 
June  18, 1999.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Mail  Stop:  T6-d59,  U.S.  Nuclecir 
Regulatory  Commission,  Washington, 

DC  20555-0001  or  by  Internet  electronic 
mail  at  DLMl@NRC.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Sollenberger,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  by  telephone  301-415-2819  or  by 
Internet  electronic  mail  at 
DMS4@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  been  reviewing  files  for 
previously  terminated  licenses  to 
determine  whether  there  was 
appropriate  documentation  in  the  files 
that  the  sites  were  adequately 
decontaminated  prior  to  termination  of 
the  license  and  release  of  the  site.  This 
project  was  initiated  in  1977  for  licenses 
terminated  prior  to  1965.  Subsequent 
effort  was  initiated  in  1989  for  licenses 
terminated  after  1965,  which  was  later 
expanded  to  include  all  terminated 
licenses.  A  number  of  files  have  been 
identified  for  which  there  is  insufficient 
documentation  about  site 
decommissioning  or  sealed  sovuce 
disposition. 

Radioactive  material  remaining  at  a 
site  located  within  an  Agreement  State, 
including  material  originally  licensed 
by  the  NRC  or  its  predecessor,  is  the 
regulatory  responsibility  of  the 
Agreement  State.  Therefore,  an 
Agreement  State  has  jmrisdiction  for 
license  file  reviews,  initial  site 
investigations,  and  remediation  of  any 
sites  identified  as  being  contaminated, 
and  any  sites  where  the  file  has 
inadequate  accounting  of  sealed 
sources. 

Discussion 

The  NRC  staff  has  analyzed  options 
relating  to  NRC  formerly  licensed  sites 
located  in  Agreement  States.  This 
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information  is  set  out  in  Commission 
Paper — SECY-28-273,  “Potential 
Funding  Assistance  for  Agreement 
States  for  Closure  of  Formerly 
Terminated  NRC  Licenses”  dated 
November  20, 1998.  In  this  paper,  the 
NRC  staff  reports  on  Agreement  State 
and  NRC  staff  actions  and  presents 
options  and  recommendations  for 
funding  Agreement  States’  efforts  in 
addressing  this  issue. 

The  Commission  responded  to  this 
paper  through  issuance  of  a  Staff 
Requirement  Memorandum  (SRM)  for 
SECY-98— 273.-  In  this  memorandum, 
the  Commission  approved  the  NRC  staff 
recommendation  to  continue  Agreement 
State  jurisdiction  over  formerly  licensed 
sites  and  to  develop  a  grant  program  to 
make  funds  available  to  Agreement 
States  for  file  review  and  remediation  in 
certain  cases.  The  recommended  option 
is  to  pursue  a  separate  appropriation 
from  the  General  Fimd.  This  separate 
appropriation,  if  approved,  would  fund 
Agreement  States,  tlurough  grants,  to 
assist  in  completing  file  reviews  and  the 
remediation  of  formerly  NRC-licensed 
sites  in  certain  cases.  Such  cases 
include  sites  when  no  responsible  party 
can  be  located,  or  the  responsible  party 
does  not  have  the  resources  to  conduct 
the  remediation,  and  the  site  does  not 
qualify  for  cleanup  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act. 

In  the  SRM  for  SECY-98-273,  the 
Commission  directed  the  staff  to  seek 
stakeholder  views  before  pursuing  a 
General  Fimd  appropriation.  Public 
comments  are  requested  on: 

•  The  option  of  pursuing  a  separate 
appropriation  from  the  General  Fund  to 
establish  a  fund  for  use  by  Agreement 
States  through  grants  to  assist  in  file 
reviews  and,  when  necessary,  the 
remediation  of  formerly  NRC-license 
sites. 

•  Aspects  that  should  be  considered 
in  development  of  a  decision  framework 
that  describes  how  NRC  would  allocate 
the  appropriated  funds,  if  approved,  to 
individual  Agreement  States. 

•  Aspects  that  NRC  should  consider 
in  development  of  a  grant  program  for 
providing  funds,  if  approved,  to 
individual  Agreement  States  to  ensure  a 
relatively  fair  and  equitable  allocation  of 
available  funds.  For  example,  the  funds 
could  be  provided  to  individual 
Agreement  States  based  on  the 
estimated  cost  for  each  site  to  comply 
with  a  25  millirem/year  public  dose 
standard.  Additional  risk-ranking  of  the 
sites  may  also  be  necessary  in  the  event 
that  appropriated  funds  are  less  than 
requested. 


•  Additional  information  on  cost 
estimates  for  site  remediation  (See  cost 
estimates  t:  ated  in  SECY-28-273.  Also 
see  all  Agi.>ement  States  letter  SP-99- 
016.) 

The  ahov  e  three  documents,  SECY- 
28-273,  SI  M-SECY-28-273  and  SP- 
99-016,  ar>’  available  on  the  NRC 
homepage  at:  http://www.hsrd.omI.gov/ 
nrc/agstak  s/program/sp9901 6.pdf 

Dated  at  Ri  ckville,  Maryland,  this  18th  day 
of  May  1999 

For  the  Nu  dear  Regulatory  Commission. 

Paul  H.  Lohc;  .is, 

Director,  Office  of  State  Programs. 

(FR  Doc.  99-13020  Filed  5-21-99;  8:45  am] 
BH.UNG  CODE  '  90-01-P 

NUCLEAR  REGULATORY 
COMMtSSK  N 

Advisory  Cc  nmittee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hy-  raulic  Phenomena; 
Revised 

A  meeting  of  the  ACRS  Subcommittee 
on  Thermal-Hydraulic  Phenomena  is 
scheduled  to  'le  held  on  Wednesday, 
May  26, 1991',  8:30  a.m..  Room  T-2B3, 
11545  Rockvi  lle  Pike,  Rockville, 
Maryland.  The  meeting  agenda  has  been 
revised  to  delete  discussion  of  the 
resolution  of  ( leneric  Safety  Issue  (GSI) 
23:  Reactor  Cooleuit  Pump  Seal  Failure 
due  to  the  unavailability  of  NRC  staff 
documents  pertaining  to  this  matter. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  Monday,  May  3, 
1999  (64  FR  23690).  All  other  items 
pertaining  to  this  meeting  remain  the 
same  as  previously  published. 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  cognizant  ACRS  staff 
engineer  (telephone  301/415-6888), 
between  7:30  a  m.  and  4:15  p.m.  (EDT). 

Dated:  May  17, 1999 
Richard  P.  Savici, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  99-13019  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  7590-C1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENl 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  a 
Revised  Informedion  Collection: 
Standard  Form  (SF)  3102 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 


L.  104-13,  May  22,  1995),  this  notice 
aimoimces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
review  of  a  revised  information 
collection.  The  SF  3102,  Designation  of 
Beneficiary,  is  used  by  employees  and 
annuitants  covered  under  the  Federal 
Employees’  Retirement  System  to 
designate  a  beneficiary  to  receive  any 
lump  sum  due  in  the  event  of  his/her 
dea&.  Approximately  1,273  SF  3102 
forms  are  completed  annually.  Each 
form  takes  approximately  15  minutes  to 
complete.  The  annual  estimated  burden 
is  318.25  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  23, 
1999. 

ADDRESSES:  Send  or  deliver  comments 
to — 

John  C.  Crawford,  Chief,  FERS  Division, 
Retirement  and  Insurance  Service, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  3313, 
Washington,  DC  20415 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Ofiice  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — 
CONTACT:  Cyrus  S.  Benson,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  99-12971  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  632S-01-P 


POSTAL  RATE  COMMISSION 
[Docket  No.  C99-1;  Order  No.  1239] 
Complaint  Case 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  new  complaint  docket. 

SUMMARY:  This  order  announces  a 
formal  complaint  docket  related  to  a 
pilot  program  entailing  electronic 
delivery  service.  It  also  addresses 
related  procedural  matters.  These 
actions  allow  issues  raised  by  the 
Service’s  participation  in  this  program 
to  be  addressed. 

DATES:  See  SUPPLEMENTARY  INFORMATION 

section  for  dates. 
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ADDRESSES:  Address  all 
communications  regarding  this  notice  to 
the  attention  of  Margaret  P.  Crenshaw, 
Secretary  of  the  Commission,  1333  H 
Street  NW.,  Suite  300,  Washington,  DC 
20268-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfman,  General  Counsel, 
1333  H  Street  NW.,  Suite  300, 
Washington,  DC  20268-0001. 
SUPPLEMENTARY  INFORMATION:  On  Oct.  5, 
1998,  United  Parcel  Service  (UPS) 
submitted  a  formal  complaint  against 
the  United  States  Postal  Service  (Postal 
Service  or  Service)  piusuant  to  39 
U.S.C.  3662,  claiming  that  the  Service’s 
introduction  of  a  service  offering  called 
Post  Electronic  Courier  Service  (Post 
ECS)  violates  various  procedural  and 
substantive  requirements  of  the  Postal 
Reorganization  Act.  In  response,  the 
Postal  Service  challenged  the  merits  of 
each  of  complainant’s  claims  and 
moved  to  dismiss  the  complaint.  >  For 
the  reasons  presented  herein,  the 
Commission  denies  the  Service’s  motion 
and  initiates  formal  proceedings  to 
consider  the  complaint. 

Factual  Background 

The  facts  recited  in  the  following 
siunmary  are  not  in  dispute.  They  are 
derived  either  from  assertions  in  the 
complaint  that  the  Service  has  not 
contested,  or  from  the  Service’s  own 
filings  in  this  docket  to  date.^ 

In  May  1998,  the  Service  began  its 
participation  in  a  pilot  program  to 
introduce  a  service  under  arrangements 
made  with  Canada  Post  Corporation 
(Canada  Post),  France’s  LaPoste 
(LaPoste),  the  International  Postal 
Corporation  (IPC),  and  a  software 
supplier.  The  service  offered  in  the  pilot 
program  is  called  Post  ECS  and  its 
availability  is  limited  to  3,500  licensees. 
To  date,  the  Service  has  licensed 
between  25  and  100  U.S.  companies  to 


'  Motion  of  the  United  States  Postal  Service  to 
Dismiss,  Nov.  5, 1998.  As  provided  in  order  no. 
1221,  complainant  filed  the  answer  of  United  Parcel 
Service  in  opposition  to  motion  of  United  States 
Postal  Service  motion  to  dismiss  complaint  on  Dec. 
16,  1998. 

2  In  addition  to  its  answer  to  the  UPS  complaint 
filed  on  Nov.  5, 1998,  the  Postal  Service  has  filed 
responses  to  most  of  a  series  of  questions  directed 
to  it  by  the  Commission  in  order  no.  1229,  issued 
Feb.  17, 1999.  Partial  Response  of  United  States 
Postal  Service  to  Commission  Order  No.  1229, 
March  3, 1999.  In  response  to  a  Postal  Service 
motion  for  reconsideration  of  order  no.  1229,  the 
Commission  has  deferred  action  on  documents  and 
other  information  responsive  to  question  4(a)  in  that 
order,  in  view  of  commercially  sensitive 
infomlation  the  Service  claims  would  be  contained 
in  a  response.  Order  No.  1230,  Order  Denying 
Motion  of  United  States  Postal  Service  for 
Reconsideration  of  Order  No.  1229  and  Directing 
Immediate  Provision  of  Responses  to  Questions  1, 

2,  3  and  4(b),  March  2, 1999. 


use  Post  ECS;  40  of  these  companies  are 
dispersed  through  15  states. 

Post  ECS  is  an  all-electronic  service 
designed  to  transmit  documents 
securely  from  a  sender  to  an  intended 
recipient.  Licensees  access  the  service 
from  a  computer  terminal  by  contacting 
a  Postal  Service  electronic  commerce 
server  through  the  Internet,  entering  an 
assigned  password,  specifying  the 
intended  recipient  of  the  document,  and 
transmitting  it  electronically  to  the 
server.  The  Postal  Service  notifies  the 
addressee  by  e-mail  that  the  document 
is  available  at  a  specified  URL  address, 
and  states  that  it  can  be  retrieved  using 
the  Internet  within  a  specified  amount 
of  time.  The  addressee — who  may  be 
located  in  the  United  States  or 
elsewhere — uses  a  computer  terminal  to 
access  the  Internet  site  specified  in  the 
Postal  Service’s  e-mail  message,  enters 
an  assigned  password,  and  downloads 
the  document.  At  present,  the  Postal 
Service  is  providing  Post  ECS  service 
free  of  charge  to  its  licensees. 

Post  ECS,  which  is  cmrently  being 
provided  in  the  status  of  an  operations 
test,  has  never  been  the  subject  of  a 
formal  request  of  the  Postal  Service 
lodged  with  the  Commission  under  39 
U.S.C.  3623  or  3622,  nor  of  a  Postal 
Service  proposal  to  the  Commission  to 
make  a  substantially  nationwide  change 
in  the  natme  of  postal  services  under  39 
U.S.C.  3661.  According  to  the  Postal 
Service,  Post  ECS  is  scheduled  to 
continue  at  least  through  mid-June 
1999,  and  there  are  no  current  plans  to 
request  approval  from  the  Board  of 
Governors  for  an  extension,  nor  does  the 
Service  contemplate  that  any  such 
request  would  be  necessary  or 
appropriate  at  this  jimcture. 

Substance  of  the  Complaint 

The  complaint  of  UPS  is  grounded  in 
three  separate  claims.  One  claim  alleges 
a  substantive  deficiency  in  the  free  rate 
associated  with  Post  ECS  service.  The 
other  two  claims  involve  the  lack  of  a 
regulatory  pedigree  for  Post  ECS  under 
the  provisions  of  39  U.S.C.  chapter  36. 

The  initial  claim  is  premised  on  an 
allegation  that  Post  ECS  is  a  class  of 
mail  or  type  of  mail  service  which  may 
be  established  by  the  Governors  of  tlie 
Postal  Service  only  in  accordance  with 
the  provisions  of  chapter  36  of  the 
Reorganization  Act.  Inasmuch  as  the 
Postal  Service  has  not  requested  the 
Commission  to  recommend 
establishment  of  Post  ECS  as  a 
classification  of  mail  pursuant  to  39 
U.S.C.  3623,  nor  to  recommend  an 
associated  rate  or  fee  for  the  service 
pursuant  to  section  3622,  UPS  claims 
that  there  has  been  no  showing  that 
provision  of  Post  ECS  is  in  accordance 


with  the  policies  of  the  Reorganization 
Act  and  the  factors  prescribed  in 
sections  3622  and  3623.  Accordingly, 
UPS  argues,  the  Service’s  provision  of 
Post  ECS  violates  the  Postal 
Reorganization  Act.  Complaint  at  2. 

A  separate  claim  likewise  involves  the 
service’s  lack  of  regulatory  pedigree, 
and  also  is  premised  on  an  assertion 
that  Post  ECS  is  a  postal  service. 

Because  Post  ECS  allegedly  is  being 
used  by  a  substantial  number  of 
companies  to  send  documents 
nationwide,  UPS  claims,  providing  the 
service  could  impact  on  mailers’  use  of 
other  mail  services  such  as  registered 
and  certified  mail.  Consequently,  UPS 
argues,  the  Postal  Service’s  institution 
and  continuing  provision  of  Post  ECS 
constitutes  a  change  in  the  nature  of 
postal  services  which  will  generally 
affect  service  on  a  nationwide  or 
substantially  nationwide  basis.  In  light 
of  the  Postal  Service’s  failure  to  submit 
a  proposal  to  the  Commission  within  a 
reasonable  time  prior  to  making  such  a 
change,  as  39  U.S.C.  3661  requires,  UPS 
claims  that  the  Service’s  provision  of 
Post  ECS  violates  section  3661.  Id.  at 
3-1. 

The  complaint’s  substantive  challenge 
to  Post  ECS  service  relies  on  the 
requirement  in  39  U.S.C.  3622(b)(3)  that 
each  class  or  type  of  mail  service  bear 
the  costs  attributable  to  it  plus  a 
reasonably  assignable  portion  of  other 
costs,  together  with  the  impact 
consideration  in  3622(b)(4).  By 
providing  Post  ECS  at  no  charge,  UPS 
alleges,  the  Postal  Service  violates  the 
prohibition  in  section  3622(b)(3)  against 
providing  a  class  or  type  of  mail  service 
at  no  charge,  and  introduces  a  cross¬ 
subsidy  of  users  of  that  service  by  other 
mail  users.  Inasmuch  as  Post  ECS 
competes  with  a  similar  service  UPS 
offers,  it  also  argues  that  the  Postal 
Service’s  provision  of  Post  ECS  at  no 
charge  constitutes  unfair  competition  in 
violation  of  section  3622(b)(4)  of  the 
Act,  and  may  deprive  UPS  of  customers 
for  its  similar  service,  with  a  consequent 
loss  of  revenue.  Id.  at  3. 

Postal  Service  Answer 

The  Postal  Service  filed  its  answer  to 
the  UPS  complaint  on  Nov.  5, 1998.^ 
With  respect  to  the  factual  allegations 
made  in  the  complaint,  the  Service 
generally  does  not  contest  them,  with 
two  exceptions.  The  Service  denies  that 
Post  ECS  is  a  “document  delivery 
service,’’  in  the  sense  of  there  being  any 
hard-copy  delivery  of  documents  or 
letters.  Additionally,  the  Service  denies 
that  “substantial  numbers’’  of 


3  Answer  of  the  United  States  Postal  Service,  Nov. 
5,  1998. 
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companies  are  using  Post  ECS,  or  that 
its  usage  can  be  characterized  as 
“nationwide.”  Id.  at  2,  4. 

The  Postal  Service’s  affirmative 
allegations  include  a  characterization  of 
Post  ECS  as  a  limited  test  of  a  totally 
electronic  secure  docmnent  delivery 
system  under  the  auspices  of  IPC.  The 
Service  represents  that  Post  ECS  does 
not  use  the  Postal  Service’s  physical 
retail,  mail  processing,  or  delivery 
networks,  and  thus  is  not  a  “postal 
service”  under  the  statutory  provisions 
invoked  by  UPS.  Therefore,  the  Service 
alleges,  it  was  not  required  to  submit  a 
request  for  a  recommended  decision  or 
advisory  opinion  from  the  Commission 
prior  to  offering  Post  ECS  service.  Id.  at 
6-7. 

The  Postal  Service’s  answer  also 
claims  that  the  Commission  has  no 
subject  matter  jinisdiction  over  the 
complaint.  Finally,  citing  the  Governors’ 
decision  in  docket  no.  C96-1,  the 
Service  asserts  that  the  section  3662 
complaint  procedure  does  not  provide  a 
means  for  interested  persons  to 
challenge  the  status  of  products  as 
“postal”  or  “nonpostal”  services.  Id.  at 
7. 

Postal  Service  Motion  To  Dismiss 

On  the  same  date  it  filed  its  answer, 
the  Postal  Service  submitted  a  motion  to 
dismiss  the  complaint.**  As  the  first 
ground  for  dismissal,  the  Service  claims 
that  the  Commission  lacks  statutory 
authority  to  resolve  a  complainant’s 
challenge  of  a  Postal  Service 
determination  not  to  seek  a 
recommended  decision  before 
introducing  a  new  service  alleged  to  be 
“postal”  in  character.  According  to  the 
Service,  complaint  proceedings  before 
the  Commission  were  not  intended  to 
be,  and  are  not,  appropriate  for 
resolving  issues  as  to  whether  the  Postal 
Service  has  acted  beyond  its  lawful 
authority  by  offering  a  service.  Rather, 
the  Service  argues,  a  United  States 
district  court  is  the  appropriate  forum 
for  considering  any  such  claims,  as  has 
been  done  in  prior  controversies.  Id.  at 
1-6. 

Even  assuming  that  the  Commission 
has  authority  to  address  the  question  of 
whether  Post  ECS  is  a  “postal”  or 
“nonpostal”  service,  the  Service  further 
argues,  the  complaint  should  still  be 
dismissed  because  that  service  is  both 
nonpostal  and  non-domestic.  Coxuls,  the 
Commission  and  the  Governors  have 
assessed  the  “postal”  character  of 
services  by  investigating  their 
relationship  to  the  Postal  Service’s 
hardcopy  delivery  network.  Inasmuch 


*  Motion  of  the  United  States  Postal  Service  to 
Dismiss,  Nov.  5, 1998. 


as  Post  ECS  is  a  totally  electronic 
service,  with  no  relationship  to 
traditional  functions  such  as  collection, 
acceptance,  proces  nng,  handling, 
transportation  and  delivery  afforded 
hardcopy  mail,  the  Service  argues  that 
it  is  not  a  “postal”  service  as  the  term 
has  been  defined  to  date.  Moreover, 
because  Post  ECS  is  a  global  service 
being  tested  jointly  with  the  Canadian 
and  French  postal  administrations,  and 
international  electicnic  document 
transfers  are  expected  to  constitute  a 
significant  component  of  Post  ECS 
transactions,  the  service  is  not  a 
domestic  postal  sendee  within  the 
piu-view  of  the  Commission’s 
jurisdiction.  Id.  at  7-16. 

Responses  of  Compl  linant  and 
Intervenor  Coalition  Against  Unfair 
USPS  Competition  (CAUUC) 

Both  UPS  and  CAlTJCs  filed 
responses  in  opposition  to  the  Postal 
Service’s  motion  to  d  .smiss.*  On  the 
subject  of  the  Commi  ision’s  jurisdiction 
to  consider  the  complaint,  UPS  cites  the 
judicially-established  principle  that 
regulatory  agencies  have  authority 
initiedly  to  determine  the  scope  of  their 
jurisdiction.  Appljdng  the  principle  to 
this  controversy,  UPS  asserts  that  the 
Commission  clearly  has  authority  to 
detenhine  whether  Po.jt  ECS  is,  or  is 
not,  a  “postal”  service  that  falls  within 
its  jurisdiction  to  render  a 
recommended  decision.  Furthermore, 
UPS  observes,  the  Con; mission  has 
consistently  exercised  his  authority  to 
determine  whether  a  given  service 
offering  falls  within  its  jmisdiction  in 
past  complaint  and  other  proceedings, 
most  recently  in  docket  no.  C96-1. 
Finally,  UPS  argues  that  nothing  in  the 
Reorganization  Act,  nor  in  a 
complaining  party’s  ability  to  seek 
redress  in  a  federal  disti  ict  court, 
precludes  the  Commission  from  making 
a  determination  of  its  authority  over  a 
challenged  new  service  ;  mder  the 
section  3662  complaint  procedure.  UPS 
Answer  at  2-6. 

CAUUC  also  asserts  tli;it  the 
Commission  has  authority  to  determine 
whether  Post  ECS  is  a  “postal”  service, 
arguing  that  a  plain  read  mg  of  section 
3662  clearly  demonstrates  that  the  Act 
specifically  contemplates  complaints 
regarding  the  improper  offering  of  a 
postal  service  and  its  associated  rates. 


*Two  parties,  CAUUC  and  the  .Vssociation  of 
Online  Professionals,  have  filed  irotions  to 
intervene  in  this  case.  As  the  Com  mission  has 
determined  to  hear  the  UPS  complaint,  the  motions 
will  be  granted. 

*  Answer  of  United  Parcel  Serv’.ce  in  Opposition 
to  Motion  of  the  United  States  Po'  ial  Service  to 
Dismiss  Complaint,  Dec.  15, 1998  Answer  of 
Intervenor  CAUUC  in  Opposition  to  Motion  of  U.S. 
Postal  Service  to  Dismiss  Complai'.t,  Dec.  15, 1998. 


CAUUC  cites  the  Commission’s 
determination  in  order  no.  1145  of  the 
same  issue  with  respect  to  the  Pack  & 
Send  service  in  the  C96-1  complaint 
proceeding,  and  argues  that  the 
congressional  intent  to  enable  citizens 
to  initiate  such  complaint  procedures 
before  the  Commission  makes  its 
exercise  of  statutory  authority  a  duty  in 
this  and  similar  cases.  CAUUC  Answer 
at  2-5. 

Regarding  the  potentially  “postal” 
character  of  Post  ECS,  UPS  asserts  that 
the  service  clearly  meets  the  tests 
previously  established  by  courts  and  the 
Commission  for  reaching  an  affirmative 
determination.  Because  Post  ECS  serves 
exactly  the  same  function  as  traditional, 
hardcopy  mail,  UPS  argues  that  the 
service  is  not  only  closely  related  to 
delivery  of  mail,  it  is  the  delivery  of 
mail.  Citing  two  decisions  of  U.S. 
district  courts  which  have  equated  e- 
mail  services  such  as  Post  ECS  with 
traditional  forms  of  mail,  UPS  asserts 
that  prior  judicial  and  Commission 
decisions  do  not  suggest  that  hard  copy 
delivery  is  necessary  for  a  service  to  be 
classified  as  “mail,”  or  “postal”  in 
nature.  UPS  Answer  at  6-9. 

Even  assuming  the  relevance  of  a 
linkage  to  hard  copy  mail  in  defining 
postal  services,  UPS  further  argues.  Post 
ECS  has  an  extremely  strong  structural 
relationship  to  such  traditional  forms  of 
mail  because  it  is  both  the  functional 
equivalent  of  written  mail  and  a 
potential  substitute  for  it.  UPS  notes 
that  the  Postal  Service  has  described 
Post  ECS  as  an  extension  of  its 
traditional  paper  meul  services,  and 
equated  electronic  mail  with  traditional 
forms  of  mail  in  statements  made  by 
Postal  Service  officials  and  a  witness  in 
docket  no.  MC98-1.  Id.  at  9-12. 

UPS  also  asserts  that  there  are  strong 
policy  reasons  for  concluding  that  Post 
ECS  is  a  postal  service.  Given  Congress’ 
paramount  concern  in  adopting  the 
ratemaking  provisions  of  the 
Reorganization  Act  that  the  revenues 
paid  by  one  class  of  users — especially 
First  Class  letter  monopoly  mailers — not 
be  used  to  cross-subsidize  other  Postal 
Service  customers,  cmd  the  Postal 
Service’s  record  of  losses  in  connection 
with  its  electronic  service  offerings  to 
date,  UPS  argues  that  excluding  Post 
ECS  from  the  Commission’s 
jurisdictional  purview  would  create  a 
large  loophole  and  defeat  the 
congressional  intention  that  all  Postal 
Service  customers  be  treated  fairly.  Id. 
at  11-13. 

CAUUC  also  asserts  that  Post  ECS  is 
a  postal  service  subject  to  the 
Commission’s  jmisdiction,  Eirguing  that 
it  is  not  fundamentally  different  from 
the  mailing  online  service  currently 
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being  considered  before  the  Commission 
in  docket  no.  MC98-1.  CAUUC  Answer 
at  5-6.  The  Coalition  also  cites 
statements  made  by  the  Postmaster 
General  and  others  to  the  effect  that  the 
Postal  Service  views  its  entry  into 
electronic  services  as  an  extension  of  its 
core  business,  the  delivery  of  traditional 
mail.  Id.  at  7-9. 

Finally,  UPS  challenges  the  Postal 
Service’s  argument  that  Post  ECS  is 
outside  the  Commission’s  purview 
because  it  is  an  international  service. 

UPS  notes  the  Service’s  implicit 
admission  that  Post  ECS  is  not  entirely 
an  international  service,  only  a 
“significant  component”  of  total  Post 
ECS  transactions.  To  the  extent  the 
Postal  Service  is  delivering  electronic 
messages  from  domestic  senders  to 
domestic  recipients,  UPS  argues,  the 
Commission  has  jurisdiction  over  those 
transactions.  UPS  Answer  at  13. 

Statutory  Authority  To  Consider 
Complaint 

The  challenge  of  the  Commission’s 
authority  to  consider  the  UPS  complaint 
made  in  the  Postal  Service’s  motion  to 
dismiss  requires  consideration  of  the 
appropriate  ambit  and  application  of  the 
statutory  complaint  provision,  39  U.S.C. 
3662.  Following  a  general  exploration  of 
the  provision’s  scope,  it  will  be  possible 
to  assess  its  applicability  to  the  instant 
complaint. 

By  its  terms,  the  complaint  procedure 
provided  in  section  3662  is  available  to 
two  categories  of  persons:  (1)  Interested 
parties  who  believe  the  Postal  Service  is 
charging  rates  not  in  conformity  with 
the  policies  set  out  in  title  39;  and  (2) 
interested  parties  who  believe  that  they 
are  not  receiving  postal  service  in 
conformity  with  Ae  policies  in  title  39. 
The  second  category  is  restrictive,  in 
that  an  interested  party’s  complaint 
must  be  directed  to  a  service  or  services 
it  is  receiving  (or  allegedly  should  be 
receiving),  rather  than  some  generalized 
complaint  about  postal  service. 

However,  the  first  category  contains  no 
such  restriction;  the  only  implicit 
quahfrcation  is  that  a  party  challenging 
a  rate  or  rates  have  an  “interest”  in  the 
subject  of  the  complaint. 

Once  a  qualifying  complaint  has  been 
lodged,  section  3662  commits  to  the 
Commission’s  discretion  a  choice 
whether  to  hold  hearings  on  the 
complaint,  or  not.  Generally,  the 
Commission  has  exercised  this 
discretion  on  a  case-by-case  basis. 
However,  early  in  its  institutional 
history  the  Commission  adopted  a  rule 
to  guide  the  discretionary  exercise, 
which  states: 

The  Commission  shall  entertain  only  those 
complaints  which  clearly  raise  an  issue 


concerning  whether  or  not  rates  or  services 
contravene  the  policies  of  the  [Postal 
Reorganization]  Act;  thus,  complaints  raising 
a  question  as  to  whether  the  Postal  Service 
has  properly  applied  its  existing  rates  and 
fees  or  mail  classification  schedule  to  a 
particular  mail  user  or  with  regard  to  an 
individual,  localized  or  temporary  service 
issue  not  on  a  substantially  nationwide  basis 
shall  generally  not  be  considered  as  properly 
raising  a  matter  of  policy  to  be  considered  by 
the  Commission. 

39  C.F.R.  3001.82.  While  the 
Commission  has  not  used  this 
regulation  to  bar  absolutely  any 
consideration  of  individual  or  localized 
rate  and  service  complaints — especially 
where  the  Postal  Service  allegedly  acted 
in  an  arbitrary,  discriminatory, 
capricious  or  unreasonable  manner — it 
has  served  as  a  basis  for  declining  to 
conduct  hearings  on  controversies  that 
did  not  raise  questions  of  general  postal 
policy.'^ 

If  the  Commission  exercises  its 
discretion  to  hold  hearings  on  a 
complaint,  section  3662  directs  the 
Commission  to  proceed  down  one  of 
two  specified  paths.  If  the  subject  raised 
by  the  complaint  is  “a  matter  covered  by 
subchapter  II  of  this  chapter” — i.e.,  the 
provisions  of  39  U.S.C.  3621  through 
3628  governing  permanent  rates  and 
classes  of  mail — ^the  Commission  is 
directed  to  conduct  formal  hearings  in 
conformity  with  section  3624,  as  it  does 
in  rate  and  mail  classification  dockets. 

If  the  Commission  determines  the 
complaint  to  be  justified,  section  3662 
instructs  it  to  issue  a  recommended 
decision  to  be  acted  upon  by  the 
Governors  of  the  Postal  Service. 

However,  if  the  matter  is  not  covered 
by  subchapter  II,  section  3662  directs 
the  Commission  to  hold  a  hearing  of  an 
unspecified  degree  of  formality.  If  after 
this  hearing  the  Commission  finds  the 
complaint  to  be  justified,  section  3662 
directs  it  to  render  a  public  report  to  the 
Postal  Service,  which  shall  take  such 
action  as  it  deems  appropriate. 

It  is  clear  from  this  review  of  the 
mechanisms  prescribed  for  complaint 
proceedings  in  section  3662  that  the 
statute — in  addition  to  investing  the 
Commission  with  discretionary 
authority  to  consider  a  wide  range  of 
rate  and  service  complaints — also 
obliges  the  Commission  to  interpret  the 
Reorganization  Act  and  its  applicability 
as  part  of  the  complaint  process.  The 
Commission  is  called  upon  to  identify 
the  rate  or  service  issues  presented  by 
a  given  complaint;  to  determine  its 
relationship  to  the  policies  of  title  39 
generally;  and  to  determine  whether  the 
complaint’s  linkage  to  the  policies  of  the 


’’  See,  e.g.,  docket  no.  C98-1,  order  no.  1227 
(dismissing  complaint)  at  7-9. 
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Reorganization  Act  is  sufficiently  strong 
to  warrant  further  investigation  in  the 
form  of  hearings. 

Section  3662  also  obliges  the 
Commission  to  interpret  whether  the 
substance  of  a  given  complaint  is  “a 
matter  covered  by  subchapter  11” — a  | 

topic  governed  by  the  ratemaking  and 
mail  classification  functions  familiarly 
performed  under  sections  3622  and 
3623 — or  outside  these  regulatory 
mechanisms.  Where  the  subject  of  a 
complaint  is  a  new  and  unreviewed 
service  offering  of  the  Postal  Service  and 
its  associated  rates,  as  is  the  case  here, 
it  is  impossible  to  conceive  how  the 
Commission  can  perform  this  required 
interpretation  without  considering  the 
“postal”  character  of  the  service — which 
would  render  it  a  suhchapter  II  matter — 
or  its  “nonpostal”  quality,  which  would 
put  it  outside  the  subchapter’s 
regulatory  regime. 

Where  the  rate  being  charged  for  a 
new  service  is  the  focus  of  a  complaint, 
as  it  is  here,  the  Postal  Service  would 
have  the  Commission  shirk  this 
interpretive  function,  under  its  view 
that:  “Rate  complaints  were  intended  to 
allow  interested  parties  to  challenge  the 
rates  being  charged,  presumably  in 
accord  with  previous  action  by  the 
Commission  and  the  Governors,  for 
existing  postal  services.”  Motion  to 
Dismiss  at  2.  But  there  is  nothing  in  the 
language  of  section  3662  or  its 
legislative  history  to  suggest  that 
Congress  intended  any  such  restriction 
to  rates  for  services  already  established 
under  subchapter  II.  On  the  contrary, 
the  House  Report  on  H.R.  17070,  in 
which  the  concept  of  a  rate  board 
independent  of  the  Postal  Service 
(ultimately  to  become  the  Postal  Rate 
Commission)  originated,  included  its 
description  of  the  bill’s  complaint 
provision  corresponding  to  section  3662 
in  a  section  headed  Procedures  for 
changes  in  postal  service!,]  and 
contemplated  that  one  possible  outcome 
of  finding  a  complaint  to  be  meritorious 
would  be  that  “the  Board  may 
recommend  litigation  of  an  appropriate 
change!.]”  H.R.  Rep.  No.  1104,  91st 
Cong.,  2d  Sess.  19,  20  (1970). 

The  Postal  Service  characterizes  the 
Commission’s  review  of  the  “postal”  or 
“nonpostal”  character  of  services 
challenged  in  complaint  proceedings  as 
an  exercise  of  “authority  to  declare 
independent  actions  of  the  Postal 
Service  to  be  either  lawful  or 
unlawful!,]”  which  it  argues  Congress 
did  not  intend  to  grant  the  Commission. 

Motion  to  dismiss  at  3.  But  this 
characterization  misconstrues  the 
Commission’s  function  in  considering  a 
complaint  of  this  type.  In  determining 
whether  a  previously  unreviewed 
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service  challenged  by  the  complaint  of 
an  interested  party  is  appropriate  for 
consideration  under  the  regulatory 
procedures  specified  in  subchapter  11, 
the  Commission  is  engaged  essentially 
in  exercising  its  mail  classification 
authority,  under  which  it  is  assigned 
primary  responsibility  for  interpreting 
the  status  of  services  either  proposed  or 
offered  by  the  Postal  Service.*  This 
assessment  was  required  by  the  district 
court’s  decision  that  at  least  some  of  the 
special  services  offered  by  the  Postal 
Service  were  subject  to  the 
Commission’s  ratemaking  authority.  See 
Associated  Third  Class  Mail  Users  v. 

U.S.  Postal  Service,  405  F.  Supp.  1109 
(D.D.C.  1975),  affirmed.  569  F.2d  570 
(D.C.  Cir.  1976),  vacated  on  other 
grounds.  434  U.S.  884  (1977).  The 
statutory  function  performed  by  the 
Commission  in  this  setting  is  essentially 
identical  to  the  analyses  of  the  various 
special  services  offered  by  the  Service  in 
appendix  F  to  the  Commission’s 
opinion  and  recommended  decision  in 
docket  no.  R76-1.9  The  lawfulness  of 
the  independent  actions  by  which  the 
Postal  Service  implemented  a  service  is 
simply  not  an  issue  before  the 
Commission,  particularly  because  the 
Commission  has  no  equitable  powers  to 
enjoin  or  reverse  those  actions. 

Nor  is  a  potentially  aggrieved  party’s 
opportunity  to  piursue  an  action  against 
the  Postal  Service  in  a  U.S.  district  court 
a  basis  for  concluding  that  the 
Commission  lacks  authority  to  consider 
such  claims,  or  should  decline  to 
consider  them  pending  judicial  action. 
As  UPS  points  out,  while  a  party  may 
seek  redress  in  federal  court  in  such 
instances,  nothing  in  the  Reorganization 
Act  restricts  its  right  to  invoke  the 
Commission’s  jurisdiction  under  section 
3662.*°  Especi^ly  in  view  of  the 
Commission’s  judicially-recognized 
authority  on  issues  of  mail 
classiffcation,  it  would  be  unjustifiable 
to  force  aggrieved  parties  to  elect  a 

*  See  United  Parcel  Service  v.  U.S.  Postal  Service, 
604  F.2d  1370, 1381  (3d  Cir.  1979),  cert,  denied, 

446  U.S.  957  (1980). 

’PRC  Op.  R76-1,  Vol.  2,  Appendix  F,  at  1-5.  This 
assessment  was  required  by  the  district  court’s 
decision  that  at  least  some  of  the  special  services 
offered  by  the  Postal  Service  were  subject  to  the 
Commission’s  ratemaking  authority.  See  Associated 
Third  Class  Mail  Users  v.  U.S.  Postal  Service,  405 
F.  Supp.  1109  (D.D.C.  1975),  affirmed,  569  F.2d  570 
(D.C.  Cir.  1976),  vacated  on  other  grounds,  434  U.S. 
884  (1977). 

'“The  Commission  agrees  with  UPS’  inference 
that  39  U.S.C.  409 — which  confers  “original  but  not 
exclusive  jurisdiction  over  all  actions  brought  by  or 
against  the  Postal  Service”  on  the  federal  district 
courts  in  postal  matters — suggests  that  the 
Commission  and  the  courts  share  concurrent 
jurisdiction  over  some  matters,  including  potential 
subjects  of  complaints  under  section  3662. 


judicial  remedy  by  declining  to  consider 
such  complaints. 

As  noted  earlier,  the  complaint  filed 
by  UPS  directs  three  charges  against  the 
Postal  Service’s  provision  of  Post  ECS 
service:  (1)  That  it  has  not  been 
scrutinized  under  sections  3623  and 
3622;  (2)  that  its  zero  rate  contravenes 
subsections  3622(b)(3)  and  (4);  and  (3) 
that  it  has  not  been  scrutinized  as  a 
service  change  under  section  3661.  For 
the  reasons  discussed  above,  the 
Commission  concludes  that  it  has 
authority  to  consider  the  first  claim,  as 
it  did  in  docket  no.  C96-1  with  respect 
to  the  complaint  of  CAUUC  regarding 
the  Pack  &  Send  service. 

The  claim  charging  that  the  rate 
associated  with  Post  ECS  service  is 
uncompensatory  and  a  potential  cause 
of  competitive  harm  is  dso  of-a  type 
familiar  in  complaint  proceedings, 
including  Docket  No.  C96— 1.  There  is  no 
question  that  the  Commission  is 
authorized  to  consider  such  claims  in 
connection  with  a  service  that  falls 
within  its  ratemaking  authority  under 
39  U.S.C.  3622. 

The  last  claim,  citing  the  Postal 
Service’s  failure  to  request  an  advisory 
opinion  on  Post  E.C.S.  pvursuant  to  39 
U.S.C.  3661,  may  be  viewed  as  an 
alternative  theory  to  be  considered  if  the 
first  claim  fails.  Under  this  claim,  even 
if  it  is  not  established  that  Post  ECS  is 
a  “postal”  service,**  UPS  alleges  that 
introducing  and  rendering  Post  ECS 
could  have  sufficient  impact  on  mailers’ 
use  of  hardcopy-related  postal  services 
that  doing  so  constitutes  “a  change  in 
the  nature  of  postal  services  which  will 
generally  affect  service  on  a  nationwide 
or  substantially  nationwide  basis,” 
triggering  the  requirement  of  a  Postal 
Service  filing  of  a  proposal  pursuant  to 
section  3661(b).  Because  the  Service  has 
not  submitted  a  proposal,  UPS  contends 
that  providing  Post  ECS  violates  section 
3661.  While  this  claim  is  novel  in  the 
context  of  a  complaint  proceeding,  there 
is  no  apparent  reason  to  conclude  that 
considering  it  would  exceed  the  scope 
of  the  Commission’s  authority  under 
section  3662.  On  the  contrary,  to  the 
extent  that  the  section  3662  complaint 
mechanism  has  been  viewed  as  a 
remedial  supplement  to  the  review  of 
substantially  nationwide  service 

' '  Complainant’s  first  allegation  in  support  of  its 
third  claim  is  that  “Post  ECS  is  a  postal  service.” 
Complaint  at  3,  para.  19.  However,  it  is  not 
apparent  that  this  allegation  is  necessary  to  support 
a  claim  based  on  39  U.S.C.  3661.  If  Post  ECS  is 
found  to  be  a  “postal”  service,  its  introduction 
would  signify  a  change  in  mail  classification,  to 
which  the  requirements  of  section  3623  would 
apply,  rather  than  a  change  in  the  nature  of  postal 
services  subject  to  the  requirements  of  section  3661. 


changes  required  under  section  3661, *2 
consideration  of  a  Postal  Service  action 
purportedly  in  violation  of  section  3661 
in  a  complaint  proceeding  appears 
compatible  with  the  statutory  scheme  of 
the  Reorganization  Act. 

For  the  reasons  presented  above,  the 
Commission  concludes  that 
consideration  of  the  complaint  of 
United  Parcel  Service  is  authorized 
under  39  U.S.C.  3662. 

Other  Grounds  for  Dismissal 

In  addition  to  its  claim  that  the 
Commission  lacks  authority  to  consider 
the  instant  complaint,  the  Postal  Service 
advances  two  other  arguments  intended 
to  demonstrate  that  particular 
characteristics  of  the  Post  ECS  service 
render  it  inappropriate  for  consideration 
in  a  section  3662  complaint  proceeding. 
One  of  these  arguments  challenges  the 
status  of  Post  ECS  as  a  domestic  service. 
The  other  portrays  Post  ECS  as  a 
“nonpostal”  service  beyond  the  purview 
of  the  Commission’s  rate  and  mail 
classification  scrutiny. 

Multinational  Sponsorship  and 
Operation  of  Post  ECS 

The  Postal  Service  seeks  to  infuse 
Post  ECS  with  an  international 
character — and  thereby  support  its 
claim  that  the  service  is  not  domestic — 
by  citing  the  multinational  origins  of  the 
service  and  noting  that  international 
electronic  document  transfers  are 
expected  to  constitute  a  significant 
component  of  Post  ECS  transactions. 
Notwithstanding  these  aspects  of  the 
service,  available  information  does  not 
support  a  conclusion  at  this  time  that  . 
Post  ECS  constitutes  a  wholly  non¬ 
domestic  service  outside  the  purview  of 
the  Commission’s  mail  classification 
and  rate  jurisdiction. 

First,  tne  status  of  Post  ECS  as  a 
putative  international  postal  service  has 
not  been  clearly  established  in  the 
responsive  materials  provided  by  the 
Postal  Service  to  date.  Question  (l)(b)  in 
order  no.  1229  asked  the  Service  to 
describe  the  status  of  Post  ECS  and 
specify  the  authority  under  which  it  is 
being  provided.  In  its  partial  response  of 
March  3,  the  Service  states  that  Post 
ECS  is  being  provided,  in  operations  test 
status,  under  arrangements  between  and 
among  itself,  LaPoste,  Canada  Post,  the 
IPC,  and  a  software  supplier.  However, 
the  Service  cites  39  U.S.C.  404(a)(6) — 

See  Buchanan  v.  United  States  Postal  Service, 
508  F.2d  259,  264  (5th  Cir.  1975):  “Section  3662 
complements  section  3661,  and  together  they  form 
a  harmonious  scheme  *  *  *.  Although  section  3662 
is  a  more  limited  remedy,  it  insures  that  an 
unexpansive  interpretation  of  section  3661  will  not 
leave  remediless  the  postal  user  dissatisfied  by 
changes  that  do  not  rise  to  the  level  of  those 
covered  by  section  3661.” 


28020 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Notices 


which  authorizes  the  Postal  Service  “to 
provide,  establish,  change,  or  abolish 
special  nonpostal  or  similar  services” — 
rather  than  39  U.S.C.  407(a),  which 
authorizes  the  Service  to  negotiate  and 
conclude  international  post^  treaties 
and  conventions,  and  to  establish  rates 
of  postal  and  other  charges  applicable  to 
mail  conveyed  between  the  U.S.  and 
other  countries. 

Similarly,  question  {4){a)  asked  the 
Service  to  provide  a  copy  of  each 
convention,  memorandum  of 
understanding,  or  other  instrument 
governing  the  joint  provision  of  Post 
ECS  under  the  international 
arrangement  cited  by  the  Service.  For 
reasons  presented  in  it  motion  for 
reconsideration  of  order  no.  1229,  the 
Service  did  not  submit  documents 
responsive  to  that  part  of  the  question. 
However,  it  did  summarily  describe 
documents  it  had  identified  as  being 
responsive  to  the  request;  that 
description  did  not  include  any  treaty  or 
convention  materials  that  would  appear 
to  constitute  a  governing  instrument 
executed  by  the  Postal  Service  pursuant 
to  39  U.S.C.  407. 

Furthermore,  even  assuming  that  the 
status  of  Post  ECS  as  an  international 
service  were  firmly  established,  there 
apparently  exists  a  subset  of  Post  ECS 
transactions  that  both  originate  and 
terminate  within  the  United  States, 
thereby  constituting  a  domestic  segment 
of  Post  ECS  arguably  subject  to  the 
ratemaking  and  mail  classification 
provisions  of  chapter  36.  Question  (2)(b) 
in  order  no.  1229  asked  the  Service  to 
separate  and  report  the  percentages  of 
Post  ECS  document  transmissions 
originated  by  U.S.  licensees  directed  to 
recipients  in  the  U.S.,  and  those 
directed  to  recipients  in  other  countries. 
The  Postal  Service  response  did  not 
provide  proportions  of  each  kind  of 
transmission,  stating  that  it  has  no 
reliable  means  of  determining  with 
certainty  where  Post  ECS  transactions 
originate  or  destinate  geographically. 
However,  the  response  also  stated,  on 
the  basis  of  “customer  feedback  and 
informal  interviews  with  end  users, 

[that]  it  is  known  that  transactions  are 
originated  and  directed  to  recipients 
within  the  U.S.”  Postal  Service  Partial 
Response  of  March  3, 1999  at  3.  This 
domestic  segment  of  Post  ECS 
transactions  apparently  would  not  be 
within  the  bounds  of  the  Postal 
Service’s  authority  to  establish  and 
adjust  rates  for  international  mail 
services,  and  accordingly  would  be 
within  the  purview  of  the  Commission’s 
regulatory  authority  under  chapter  36. *3 


See  Air  Courier  Conference  v.  U.S.  Postal 
Service,  959  F.2d  1213, 1221  (3d  Cir.  1992):  “In 


Consequently,  the  international  origins 
and  operations  of  Post  ECS  do  not 
provide  a  basis  for  dismissing  the  entire 
complaint. 

Lack  of  Connection  to  Hardcopy  Postal 
Network 

The  Postal  Service’s  primary 
argument  for  dismissal  of  the  complaint 
on  the  merits  is  that  Post  ECS 
necessarily  is  a  “nonpostal”  service 
because  it  lacks  a  physical  relationship 
to  the  network  with  which  the  Service 
transmits  hardcopy  mail  from  senders  to 
recipients.  The  Service  observes  that  the 
Commission,  the  Governors,  and 
reviewing  courts  have  evaluated  the 
“postal”  character  of  services  by 
reference  to  functions  performed  in  the 
hardcopy  postal  network — i.  e., 
collection,  acceptance,  processing, 
handling,  transportation  and  delivery  of 
tangible  mail  pieces.  As  an  “unbundled 
completely  electronic  service,”  the 
Service  argues.  Post  ECS  lacks  a 
relationship  to  any  of  these  physical 
functions.  Therefore,  the  Postal  Service 
concludes,  “Post  ECS  does  not  fall 
within  the  definition  of  “postal 
services”  as  defined  by  the  courts,  the 
Commission,  and  the  Governors.” 
Motion  to  Dismiss  at  15. 

The  premise  of  the  Postal  Service’s 
argument  is  largely  correct,  but  the 
conclusion  it  urges  does  not  necessarily 
follow.  It  is  true,  as  the  Service  claims, 
that  “[ajbsolutely  none  of  these  [judicial 
and  other]  authorities  has  concluded 
that  completely  electronic  services  are 
“postal”  in  natiu-e[.]”  Id.  at  8.  However, 
analogous  claims  could  be  made  with 
respect  to  the  legal  status  of  First-Class 
Mail  transported  by  air  prior  to  1955,''* 
or  messages  received  in  post  offices  by 
telegraph  prior  to  1970. As  the 


giving  the  Postal  Service  the  authority  to  ‘establish’ 
international  mail  rates,  section  407(a)  is  just  as 
specific  about  international  rates  as  chapter  thirty- 
six  is  about  domestic  rates.  Section  407(a)  tells  us 
how  international  postage  rates  are  to  be  set  and 
who  sets  them.  Chapter  thirty-six  tell  us  how 
domestic  postage  rates  are  to  be  set  and  who  sets 
them.” 

'^Congress  created  air  mail  in  the  Air  Mail  Act 
of  1925,  43  Stat.  805  (1925).  In  Atchison.  Topeka 
&■  Santa  Fe  Railway  Co.  v.  Summerfield,  229  F.2d 
777  (D.C.  Cir.  1955),  several  railroads  challenged  an 
experimental  program  wherein  the  Post  Office 
Department  tendered  ordinary  First-Class  Mail  to 
air  carriers  for  transportation.  The  court  held  that 
the  Postmaster  General  had  authority  to  conduct  the 
experimental  carriage  of  First-Class  Mail  by  air 
without  charging  the  higher  airmail  rate. 

'5  Western  Union  Telegraph  Company,  in 
cooperation  with  the  Post  Office  Department,  began 
to  offer  Mailgram  service  on  an  experimental  basis 
on  January  1, 1970.  In  United  Telegraph  Workers  v. 
F.C.C.,  436  F.2d  920  (D.C.  Cir.  1970),  the  union 
representing  Western  Union’s  employees 
challenged,  among  other  aspects,  the  Post  Office 
Department’s  participation  in  the  experiment, 
wherein  postal  employees  (rather  than  Western 
Union  employees)  scanned  and  enveloped  messages 


decisions  described  in  the  footnotes 
illustrate,  the  Postal  Service’s  adoption 
of  new  technologies  into  its  operations 
can  generate  controversies  that  the  body 
of  pre-existing  legal  authority  cannot 
resolve.  This  is  the  current  state  of  the 
controversy  with  respect  to  any  end-to- 
end  electronic  service  offered  by  the 
Postal  Service,  such  as  Post  ECS.'^ 

Furthermore,  applying  the  criteria 
that  were  used  in  assessing 
controversial  services  in  the  past  does 
not  necessarily  compel  a  conclusion 
that  the  all-electronic  Post  ECS  service 
is  “nonpostal.”  In  addressing  a  similar 
Postal  Service  claim  with  respect  to  the 
Pack  &  Send  service  in  docket  no.  C96— 

1,  the  Commission  found: 

Determining  whether  the  Pack  &  Send 
service  is  ‘postal’  or  ‘non-postal’  in  character 
requires  the  application  of  legal  standards  to 
the  available  facts.  While  it  has  been  stated 
in  a  variety  of  ways,  the  primary  standard 
that  has  been  applied  in  analyzing  different 
services  is:  *  *  *  the  relationship  of  the 
service  to  the  carriage  of  mail.  Those  which 
can  fairly  be  said  to  be  ancillary  to  the 
collection,  transmission,  or  delivery  of  mail 
are  postal  services  within  the  meaning  of 
§  3622.  PRC  Op.  R76-1,  Vol.  2,  Appendix  F 
at  3.  Application  of  this  standard  looks  not 
only  at  the  intrinsic  features  and  terms  of  the 
service,  but  also  considers  the  extent  to 
which  use  of  the  service  culminates  in  use 
of  the  mails. 

PRC  Op.  R76-1,  Vol.  2,  Appendix  F  at  3. 
Application  of  this  standard  looks  not  only 
at  the  intrinsic  features  and  terms  of  the 
service,  but  also  considers  the  extent  to 
which  use  of  the  service  culminates  in  use 
of  the  mails. 

Order  No.  1128,  July  30, 1996,  at  10. 
(Footnotes  omitted.)  Significantly,  while 
the  guiding  standard  focuses  on  “the 
carriage  of  mail”  and  its  functional 
components,  it  is  not  restrictive  as  to  the 
technological  means  used  to  perform 
any  of  those  functions.  Thus,  the  fact 
that  a  given  service  accomplishes  one  or 


received  by  teleprinter  in  post  offices.  The  court, 
citing  the  earlier  decision  in  Atchison,  Topeka  &■ 
Santa  Fe,  supra,  found  the  postmaster  general  had 
authority  to  assign  postal  employees  to  participate 
in  the  experiment. 

Complainant  notes  that  recent  federal  court 
decisions  have  equated  e-mail  services  such  as  Post 
ECS  with  traditional  forms  of  mail.  UPS  answer  in 
opposition  to  motion  to  dismiss  at  8.  However,  the 
decisions  cited  by  UPS  did  not  involve  any  Postal 
Service  e-mail  service  offering,  nor  its  status  in  the 
context  of  title  39.  In  Governors  of  the  U.S.  Postal 
Service  v.  Postal  Rate  Commission,  654  F.  2d  108, 
110  (D.C.  Cir.  1981),  the  court  reviewed  one  aspect 
of  the  Commission’s  decision  in  docket  no.  MC78- 
3  with  respect  to  a  proposed  Electronic  Computer 
Originated  Mail  (E-klOM)  service.  Early  in  that 
decision,  the  court  referred  to  the  E-COM  request 
as  “a  postal  service  proposal  to  enter  the  field  of 
electronic  mail(.l”  However,  the  electronic 
components  of  the  E-COM  service  did  not  extend 
to  the  delivery  function,  and  thus  it  was  a  hybrid 
electronic/hardcopy  service.  Nor  was  the  “postal” 
or  “non-postal”  character  of  the  E-COM  service  in 
controversy  in  that  case. 
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Report  on  New  Postal  Products,  GAO/ 
GGD-99-15  (Nov.  25, 1998)  at  36-37. 

These  and  similar  statements  the 
Postal  Service  has  made  in  other 
proceedings  call  into  question  its 
position  that  Post  ECS  necessarily 
constitutes  a  “non-postal”  service 
simply  because  of  its  all-electronic 
configiuation.*’^  In  light  of  these 
characterizations  of  Post  ECS,  together 
with  the  theoretical  considerations 
previously  discussed,  in  the 
Commission’s  opinion  dismissing  the 
complaint  on  the  basis  of  the  Postal 
Service’s  claim  of  its  “non-postal” 
character  would  not  be  justified. 
However,  the  Commission  is  not 
prepared  at  this  time  to  declare  that  Post 
ECS  is,  or  is  not,  postal  in  character,  or 
to  what  extent  Post  ECS  transactions  are 
subject  to  the  Commission’s  mail 
classification  and  ratemaking  authority 
under  subchapter  II  of  title  39,  chapter 
36.  This  determination  is  made  without 
prejudice  to  the  Postal  Service’s 
position  that  Post  ECS  is  a  “nonpostal” 
service,  and  is  not  intended  to  preclude 
an  ample  opportunity  for  all  parlies  to 
present  additional  evidence  and 
argument  on  this  issue  during  the 
proceedings  in  this  docket. 

Proceedings  To  Consider  Complaint 

In  addition  to  the  somewhat  abstract 
questions  the  instant  complaint  poses 
concerning  the  postal  character  of  Post 
ECS,  it  also  raises  more  concrete 
questions  regarding  the  potential  effects 
of  the  service — together  with  its 
ciurently  free  rate — on  the  rest  of  the 
postal  system.  The  Commission 
undertook  to  obtain  some  general 
information  bearing  on  these  questions 
in  order  No.  1229,  which  asked  in 
question  3  whether  Post  ECS  is  being 
offered  as  a  substitute  for  Express  Mail 
or  any  other  service  ciurently  provided 
by  the  Postal  Service,  and  to  what  extent 
U.S.  companies  licensed  to  use  Post  ECS 
have  substituted  use  of  the  service  for  , 
Express  Mail  or  other  service  they 
previously  used. 

The  Postal  Service  response  stated 
that,  “Post  ECS  lacks  certain 
characteristics  to  make  it  a  direct 
substitute  of  Express  Mail  or  any  other 
hardcopy  postal  service[,]”  and  gave 
examples  of  purported  deficiencies.  It 
also  said  the  Service  has  no  quantified 
data  regarding  substitution.  Postal 
Service  Partial  Response  to  Order  No. 
1229  at  5.  The  Commission  finds  this 


response  to  be,  on  the  whole, 
inconclusive,  and  believes  that  further 
inquiry  is  warranted  into  the  extent  to 
which  the  provision  of  an  electronic 
service  such  as  Post  ECS  could  affect 
Postal  Service  revenues  generally  and 
the  volumes  of  higher-priority 
subclasses  such  as  Express  Mail  and 
Priority  Mail  in  particular. 

For  all  the  above  reasons,  the 
Commission  has  determined  imder 
section  86  of  the  rules  of  practice  that 
a  formal  proceeding  prirsuant  to  39 
U.S.C.  3624,  with  an  opportunity  for 
hearing,  should  be  held  in  this  docket. 
This  process  will  enable  the 
complainant  and  other  interested  parties 
to  adduce  additional  facts  through 
discovery  and  to  make  evidentiary 
presentations,  as  well  as  providing  the 
Postal  Service  an  opportimity  to  present 
its  response. 

As  noted  earlier,  the  Postal  Service 
has  asked  the  Commission  to  reconsider 
whether  information  responsive  to 
question  4(a)  posed  in  order  no.  1229 — 
some  of  which  allegedly  is 
commercially  sensitive — should  be 
provided  at  all,  or  only  in  redacted 
form.  The  Commission  took  no  action 
with  respect  to  these  materials  in  order 
No.  1230.  Complainant  subsequently 
filed  a  motion  for  leave  to  conduct 
discovery  on  the  issues  raised  by  the 
Postal  Service’s  motion  to  dismiss  the 
complaint,  but  only  “as  a  protective 
matter,”  should  the  Conunission  not 
agree  with  UPS  that  available 
information  militates  against  dismissal. 
UPS  motion  for  leave  to  conduct 
discovery,  March  17, 1999.  Inasmuch  as 
the  ultimate  relevance  of  potentially 
sensitive  documents  responsive  to 
question  4(a)  to  issues  to  be  resolved  in 
this  proceeding  cannot  be  assessed  at 
this  point,  the  Commission  will  not 
direct  production  of  these  materials 
now.  However,  this  determination  is  not 
intended  to  foreclose  any  legitimate 
discovery  requests  directed  toward 
these  materials  or  related  information. 

In  order  to  develop  a  procedural 
schedule  for  this  docket,  complainant  is 
directed  to  provide  a  statement,  due  10 
days  from  the  issuance  of  this  order, 
estimating  the  amount  of  time  it  will 
require  to  develop  and  file  a  case-in¬ 
chief.  The  Commission  will  thereafter 
issue  a  procedural  schedule  and  special 
rules  of  practice,  if  any. 

It  is  ordered: 


more  functional  components  of  “the 
carriage  of  mail”  by  means  that  do  not 
involve  a  physical  object  does  not 
necessarily  support  a  conclusion  that 
the  service  is  “non-postal.”  The 
Governors”  submission  of  requests  for 
decisions  recommending  establishment 
of  the  mailing  online  service  in  docket 
no.  MC98-1,  and  earlier  for  the 
electronic  computer  originated  mail  (E- 
COM)  service  in  docket  no.  MC78-3,  is 
consistent  with  this  observation. 

Despite  the  Post  ECS  service’s  lack  of 
dependence  on  the  hardcopy  postal 
network,  complainant  has  made  a 
colorable  claim  that  it  not  only  is  very 
closely  related  to  the  carriage  of  mail,  it 
is  the  delivery  of  mail  because  it 
accomplishes  by  electronic  means  all 
the  functions  that  would  otherwise  be 
performed  by  conveying  a  physical 
message  or  document.  UPS  Response  in 
Opposition  to  Motion  to  Dismiss  at  8— 

10. 

Furthermore,  a  number  of  Postal 
Service  statements  concerning  Post  ECS 
in  particular,  and  describing  its 
electronic  mail  initiatives  in  general,  are 
consistent  with  this  claim.  In 
announcing  the  operations  test  of  Post 
ECS,  deputy  postmaster  general 
Coughlin  described  the  service  as  “a 
logical  evolution  of  our  original  charter 
to  provide  seamless  communications  to 
our  customers.”  U^S.  Postal  Service 
Press  Release  No.  98044,  May  28, 1998 
(attached  to  answer  of  UPS  in 
opposition  to  motion  to  dismiss  as 
exhibit  C).  The  Postal  Service 
promotional  material  included  as 
exhibit  A  to  the  complaint  characterizes 
Post  ECS  as  “the  21st-centiuy 
document-delivery  system  that  is 
superior  to  current  delivery  options!,]” 
and  states  that  it  “combines  the 
advantages  of  couriers,  fax  emd  the 
Internet  with  the  protection  of  the 
United  States  Postal  Service  “  .”  With 
general  regard  to  the  electronic 
commerce  services  it  is  developing,  the 
Service  has  stated  that  it  is  doing  so 
“through  an  extension  of  its  traditional 
paper  mail  services”  to  “enable  and 
enhance  the  development  of  commerce 
by  electronic  means.”  It  also  stated  that 
such  services  “will  provide  security  and 
integrity  to  electronic  correspondence 
and  transactions,  giving  them  attributes 
usually  associated  with  First-Class 
Mail.”  [Citation  omitted.]  Similarly,  the 
recent  General  Accounting  Office  report 
on  new  postal  products  states  that  the 
Postal  Service  “views  its  entry  into  the 
electronic  commerce  market  as  an 
extension  of  its  core  business — the 
delivery  of  traditional  mail.  According 
to  service  officials,  electronic  mail  has 
the  same  attributes  as  traditional  mail.” 


'■’In  docket  no.  MC9&-1,  when  Postal  Service 
witness  Garvey  was  asked  whether  a  portion  of  his 
testimony  meant  that  he  regarded  the  bits  of 
electronic  data  that  would  ultimately  become 
printed  messages  as  pieces  of  mail,  he  replied:  “In 
my  mind  1  think  of  them  as  mail  pieces.”  Tr. 
7/1718. 


1.  The  Postal  Service’s  motion  to 
dismiss,  filed  Nov.  5, 1998,  is  denied. 

2.  Proceedings  in  conformity  with  39 
U.S.C.  3624  sh^l  be  held  in  this  matter. 

3.  The  Commission  will  sit  en  banc  in 
this  proceeding. 
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4.  The  motion  for  intervention  by 
CAUUC,  filed  on  Oct.  27, 1998,  and  the 
motion  of  the  Association  of  Online 
Professionals  to  intervene  as  a  limited 
participator,  filed  Dec.  21, 1998,  are 
granted. 

5.  Ted  P.  Gerarden,  director  of  the 
Commission’s  office  of  the  consumer 
advocate,  is  designated  to  represent  the 
interests  of  the  general  public  in  docket 
no.  C99-1. 

6.  Complainant  shall  provide  a 
statement,  due  May  13, 1999,  estimating 
the  amount  of  time  it  will  require  to 
develop  and  file  a  direct  case  in  this 
proceeding. 

7.  The  Secretary  of  the  Commission 
shall  arrange  for  publication  of  this 
notice  and  order  in  the  Federal  Register 
in  a  manner  consistent  with  applicable 
requirements. 

Authority:  39  U.S.C.  3662. 

Dated:  May  19, 1999. 

Cyril  J.  Pittack, 

Acting  Secretary. 

[FR  Doc.  99-13042  Filed  5-21-99;  8:45  am] 
BILLING  CODE  7710-FW-P 


DEPARTMENT  OF  STATE 
[Public  Notice  #3040] 

Overseas  Presence  Advisory  Panel 
(OPAP);  Closed  Meetings 

The  Department  of  State  announces 
two  meetings  of  the  Overseas  Presence 
Advisory  Panel:  One  on  Wednesday, 
June  2, 1999,  and  the  other  on 
Thursday,  June  17, 1999,  both  from  9 
a.m.  to  1  p.m.  in  the  Principals’ 
Conference  Room  at  the  U.S. 

Department  of  State.  The  Panel  is 
charged  with  advising  the  Secretary  of 
State  with  respect  to  the  level  and  type 
of  representation  required  overseas  in 
light  of  new  foreign  policy  priorities,  a 
heightened  security  situation  and 
extremely  limited  resources.  Pursuant  to 
section  10(d}  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(c)(l), 
it  has  been  determined  that  the  meetings 
will  be  closed  to  the  public.  The  agenda 
calls  for  discussion  of  classified  and 
sensitive  information  relating  to  the 
Panel’s  ongoing  findings  and 
recommendations  concerning  Embassies 
and  Consulates  overseas;  this  would 
include,  but  not  be  limited  to, 
intelligence  and  operational  policies, 
and  security  aspects  of  all  the  U.S. 
Government  agencies  the  Department  of 
State  supports  abroad. 

For  more  information,  contact  Mr. 
William  Duffy,  Overseas  Presence 
Advisory  Panel,  Department  of  State, 
Washington,  DC  20520;  phone:  202- 
647-6427. 


Dated:  May  14, 1999. 

Ambassador  William  H.  Itoh, 

Executive  Secretary.  Overseas  Presence 
Advisory  Panel. 

[FR  Doc.  99-13024  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4710-35-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Trade  Policy  and 
Negotiations  (ACTPN) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  June  10, 1999, 
meeting  of  the  Advisory  Committee  on 
Trade  Policy  and  Negotiations  will  be 
held  from  8:00  a.m.  to  1:00  p.m.  The 
meeting  will  be  closed  to  the  public 
fi-om  8:00  a.m.  to  12:30  p.m.  and  open 
to  the  public  from  12:30  p.m.  to  1:00 
p.m. 


SUMMARY:  The  Advisory  Committee  on 
Trade  Policy  and  Negotiations  will  hold 
a  meeting  on  June  10,  1999  from  8:00 
a.m.  to  1:00  p.m.  The  meeting  will  be 
closed  to  the  public  from  8:00  a.m.  to 
12:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  Trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  from  12:30  p.m. 
to  1:00  p.m.  when  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
June  10, 1999,  unless  otherwise  notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  ANNEX  Building  in 
Conference  Rooms  1  and  2,  located  at 
1724  F  Street,  NW,  Washington,  DC, 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ladan  Manteghi,  Office  of  the  United 


States  Trade  Representative,  (202)  395- 
6120. 

Charlene  Barshefsky, 

United  States  Trade  Representative. 

[FR  Doc.  99-12993  Filed  5-21-99;  8:45  am] 
BILLING  CODE  31 90-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  currenly  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  12, 1999,  (64  FR 
12399). 

DATES:  Comments  must  be  submitted  on 
or  before  June  23,  1999.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Airport  Operating  Certificate. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0063. 

Form(s):  FAA  Form  5280-1. 

Affected  Public:  Airport  operators. 

Abstract:  To  operate  an  airport 
serving  certain  air  carriers,  a  person 
must  obtain  and  maintain  an  Airport 
Operating  certificate.  The  applicatioin 
initiates  the  certification  process 
including  airport  inspection  and 
documentation  of  safe  airport  operations 
and  equipment.  The  certification 
remains  valid  if  safety  standards  are 
maintained  as  verified  by  inspections, 
records  and  reports. 

Estimated  Annual  Burden  Hours: 
174,151  burden  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725— 17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 
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Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  bmden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected;  and  ways  to  minimize  the 
brnden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  May  18, 
1999. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

[FR  Doc.  99-13013  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Coilection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
is  expected  burden.  The  Federal 
Regi^er  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  12, 1999,  (64  FR 
12399). 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  23, 1999.  A  Comment  to 
OMB  is  most  effective  if  OMB  receives 
it  on  or  before  June  23, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

'  SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Dealer’s  Aircraft  Registration 
Certificate  Application. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0024. 
Form(s):  AC  Form,  8050-5. 

Affected  Public:  Individuals  or 
companies  engaged  in  manufacturing, 
distributing  or  selling  aircraft  who  want 


to  fly  those  aircraft  with  a  deeder’s 
certificate. 

Abstract:  The  collection  of 
information  is  em  application  for  a 
Dealer’s  Aircraft  Registration  Certificate 
which,  irnder  49  U.S.C.  1405,  may  be 
issued  to  a  person  engaged  in 
manufacturing,  distributing,  or  selling 
aircraft.  Information  received  enables 
the  Civil  Aviation  registry  to  determine 
eligibility  of  applicant  to  receive 
Dealer’s  Certificate  and  not  have  to 
register  the  aircraft  permanently  in  his/ 
her  own  name. 

Estimated  Annual  Burden  Hours: 

1640  burden  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW, 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  e^ance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  May  18, 
1999. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

(FR  Doc.  99-13014  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Announcement  of  Receipt  of  Notice  of 
Proposed  Restriction  on  Stage  2 
Operations  at  Minneapolis-St.  Paul 
International  Airport,  Minneapolis,  MN 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  has  been  notified 
by  the  Metropolitan  Airports 
Commission  that  it  proposes  “an 
ordinance  to  promote  and  conserve  the 
public  safety,  health,  peace, 
convenience  and  welfare:  to  regulate 
aircraft  noise  at  Minneapolis-St.  Paul 
International  Airport  by  prohibiting 
operation  of  aircraft  exceeding  the  noise 


limits  established  under  federal  law  for 
Stage  3  aircraft  as  of  January  1,  2000, 
and  prescribing  the  penalty  for  violation 
thereof.” 

The  Metropolitan  Airports 
Commission  has  provided  notice  of  the 
proposed  restriction  and  an  opportunity 
to  comment  to  the  public  pursuant  to 
the  Airport  Noise  and  Capacity  Act  of 
1990  and  Federal  Aviation  Regulations, 
part  161.  Notice  of  the  ordinance  and 
availability  of  the  analysis  was  locally 
published  by  the  Metropolitan  Airports 
Commission  on  May  4  and  5, 1999. 
EFFECTIVE  DATE:  This  Federal  notice  is 
given  in  accordance  with  Federal 
Aviation  Regulations,  Part  161, 

§  161.203(e).  Because  of  the  late 
publication  of  this  announcement,  the  ' 
FAA  has  requested,  and  the 
Metropolitan  Airports  Commission  has 
agreed,  to  extend  the  comment  period. 
The  extended  comment  period  ends  at 
5  pm.  on  June  9, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this  proposal 
and  for  copies  of  the  complete  text  of 
the  proposed  restriction,  and  copies  of 
the  supporting  analysis,  contact  Rebecca 
Zwart,  Metropolitan  Airports 
Commission,  6040-28th  Avenue  South, 
Minneapolis,  MN  55450;  Phone:  (612- 
726-8197),  Fax:  (612-726-5306),  or 
Email:  (,rzwart@mspmac.org).  These 
documents  are  also  available  for  public 
inspection  at  the  above  address.  'The 
comment  period,  which  previously 
ended  on  May  21, 1999,  has  been 
extended  to  Jime  9, 1999. 

Issued  in  Washington.  1X3,  on  May  19, 
1999. 

Lynne  S.  Pickard, 

Manager,  Community  and  Environmental 
Needs  Division. 

[FR  Doc.  99-13066  Filed  5-21-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impose  a  Passenger  Facility  Charge 
(PFC)  at  the  Key  West  International 
Airport  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  at  the  Key 
West  international  and  Marathon 
Airports,  In  Key  West  and  Marathon, 

FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Key  West 
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International  Airport  and  use  the 
revenue  at  Key  West  International  and 
Marathon  Airports  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  23, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Edward  R. 
Sands,  Acting  Airports  Director  of 
Monroe  County  at  the  following 
address:  Monroe  County,  5100  College 
Road  West,  Wing  4,  Room  405,  Key 
West,  Florida  33040. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Monroe  County 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Martinez,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822,  (407)  812-6331, 
extension  23.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  the  key  West  International 
Airport  and  use  the  revenue  from  a  PFC 
at  the  Key  West  International  and 
Marathon  Airports,  in  Key  West  and 
Marathon,  Florida  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  May  13, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by 
Monroe  County  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  7, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-04-C-00- 
EYW. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2000. 


Proposed  charge  expiration  date:  June 
30,  2001. 

Total  estimated  PFC  revenue: 
$946,503. 

Brief  description  of  proposed 
project(s):  Construct  Electrical  Vault 
(EYW);  Acquire  Rapid  Response  Vehicle 
(EYW);  Construct  Service  Road  (MTH); 
Replace  Medium  Intensity  Taxi  way 
Lights  (MTH);  Resurface  Taxiway  Alpha 
(MTH);  Construct  Taxiway  Extension 
(MTH);  Environmental  Mitigation 
(EYW);  Environmental  Mitigation 
(MTH);  Replace  Runway  9-27  Lighting 
(EYW);  Replace  Taxi  way  Lighting 
(EYW);  Resurface  Runway  9-27  (EYW); 
Resurface  Taxiway  Alpha  (EYW); 
Implement  Part  150 
Recommendations — Phase  I  (EYW); 
Construct  General  Avaiation  Apron 
(MTH);  Expand  General  Aviation 
(MTH). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Monroe  County. 

Issued  in  Orlando,  Florida  on  May  18, 

1999. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  99-13015  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  March  3,  1999  (64  FR 
10337). 


DATES:  Comments  must  be  submitted  on 
or  before  June  23, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edmund  T.  Sommer,  Jr.,  Chief,  Division 
of  General  and  International  Law,  Office 
of  the  Chief  Counsel,  Maritime 
Administration,  MAR-221,  Room  7232, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-5181  or 
fax  202-366-7485.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration  (MARAD) 

Title:  Procedures,  New  Subpart  B — 
Application  for  Designation  of  Vessels 
as  American  Great  Lakes  Vessels. 

OMB  Control  Number:  2133-0521. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Shipowners  of 
merchant  vessels. 

Form(s):  None. 

Abstract:  Public  Law  101-624  directs 
the  Secretary  of  the  Depeirtment  of 
Transportation  to  issue  regulations  that 
establish  requirements  for  the 
submission  of  applications  by  owners  of 
ocean  vessels  for  designation  as 
“American  Great  Lakes  Vessels.”  This 
collection  of  information  is  mandated 
by  statute  to  establish  that  a  vessel 
meets  statutory  criteria  for  obtaining  the 
benefit  of  eligibility  to  carry  preference 
cargoes. 

Annual  Estimated  Burden  Hours:  1.25 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  MARAD,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of 
MARAD’s  estimate  of  the  burden  of  the 
proposed  information  collection;  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Please  note  that  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  D.C. 
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Dated:  May  19. 1999. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration, 
Department  of  Transportation. 

[FR  Doc.  99-13011  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  99-5698;  Notice  1] 

American  Honda  Motor  Company,  Inc.; 
Receipt  of  Application  for  Second 
Renewal  of  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  122 

We  are  seeking  comments  on  the 
application  by  American  Honda  Motor 
Co.,  Inc.,  of  Torrance,  California 
(“Honda”),  for  a  second  renewal  of  its 
temporary  exemption  from  the  fade  and 
water  recovery  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  122 
Motorcycle  brake  systems.  Honda  asserts 
that  an  exemption  would  make  easier 
the  development  or  field  evaluation  of 
a  new  motor  vehicle  safety  feature 
providing  a  safety  level  at  least  equal  to 
the  safety  level  of  the  standard. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2).  This  action  does  not 
represent  that  we  have  made  any 
judgment  on  the  merits  of  the 
application. 

The  discussion  that  follows  is  based 
on  information  contained  in  Honda’s 
application. 

Why  Honda  Needs  Again  To  Renew  Its 
Temporary  Exemption  To  Make  Easier 
the  Development  or  Field  Evaluation  of 
a  New  Motor  Vehicle  Safety  Feature 
Providing  a  Safety  Level  at  Least  Equal 
to  the  Safety  Level  of  Standard  No.  122 

We  previously  granted  Honda  NHTSA 
Temporary  Exemption  No.  97-1, 
expiring  September  1, 1998,  from  the 
following  requirements  of  49  CFR 
571.122  Standard  No.  122  Motorcycle 
brake  systems:  S5.4.1  Baseline  check — 
minimum  and  maximum  pedal  forces, 

55.4.2  Fade,  S5.4.3  Fade  recovery, 

55.7.2  Water  recovery  test,  and  S6.10 
Brake  actuation  forces  (62  FR  52372, 
October  7,  1997).  This  exemption 
covered  Honda’s  1998  CBRllOOXX 
motorcycle.  Honda  later  applied  for  an 
extension  of  its  exemption  to  September 
1, 1999,  to  cover  the  1999  model 
CBRllOOXX  motorcycle.  This  request 
was  also  granted  (63  FR  65272, 
November  25, 1998).  Now  Honda  has 
applied  for  the  exemption  to  continue 


for  another  year  to  cover  the  2000  model 
CBRllOOXX  motorcycle.  The  2000 
model  of  the  CBRllOOXX  will  be 
mechanically  identical  to  the  1999 
model.  Under  Temporary  Exemption 
No.  97-1,  Honda  has  sold  far  less  than 
2,500  exempted  1998  and  1999  model 
CBRllOOXX  motorcycles. 

Honda’s  original  and  renewed 
requests  concern  exemption  “from  the 
requirement  of  the  minimum  hand-lever 
force  of  five  pounds  in  the  base  line 
check  for  the  fade  and  water  recovery 
tests.”  The  company  continues  to 
evaluate  the  marketability  of  an 
“improved”  motorcycle  brake  system 
setting  which  is  ciuxently  applied  to  the 
model  sold  in  Emope.  The  difference  in 
setting  is  limited  to  a  softer  master 
cylinder  return  spring  in  the  European 
version.  Using  the  softer  spring  results 
in  a  “more  predictable  (linear)  feeling 
during  initial  brake  lever  application,” 
and  “allows  a  more  predictable  rise  in 
brake  gain.”  Honda  considers  that 
motorcycle  brake  systems  have 
continued  to  evolve  and  improve  since 
Standard  No.  122  was  adopted  in  1972, 
and  that  one  area  of  improvement  is 
brake  lever  force  which  has  gradually 
been  reduced.  However,  the  five-poimd 
minimum  specification  “is  preventing 
further  development  and  improvement” 
of  brake  system  characteristics.  This 
limit,  when  applied  to  the  CBRllOOXX 
“results  in  an  imprecise  feeling  when 
the  rider  applies  low-level  front  brake 
lever  inputs.” 

On  November  5, 1997,  Honda 
submitted  a  petition  for  rulemaking  to 
amend  Standard  No.  122  to  eliminate 
the  minimum  brake  actuation  force 
requirement.  We  granted  Honda’s 
rulemaking  petition  on  March  16, 1999. 
Honda  interprets  this  action  as 
“signifying  that  the  agency  believes  a 
further  review  of  the  issues  raised  in  the 
petition  appears  to  have  merit.” 

The  CBRllOOXX  is  equipped  with 
Honda’s  Linked  Brake  System  (LBS) 
which  is  designed  to  engage  both  front 
and  rear  brakes  when  either  the  front 
brake  lever  or  the  rear  brake  pedal  is 
used.  The  LBS  differs  from  other 
integrated  systems  in  that  it  allows  the 
rider  to  choose  which  wheel  gets  the 
majority  of  braking  force,  depending  on 
which  brake  control  the  rider  uses. 

According  to  Honda,  the  overall 
braking  performance  remains 
unchanged  from  a  conforming 
motorcycle.  Exempted  CBRllOOXX 
vehicles  meet  “the  stopping  distance 
requirement  but  at  lever  forces  slightly 
below  the  minimum.” 


Honda’s  Reasons  Why  a  Temporary 
Exemption  Is  in  the  Public  Interest  and 
Consistent  With  Objectives  of  Motor 
Vehicle  Safety 

Honda  argued  in  1997  that  granting  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  objectives 
of  traffic  safety  because  it 

*  *  *  should  improve  a  rider’s  ability  to 
precisely  modulate  the  brake  force  at  low- 
level  brake  lever  input  forces.  Improving  the 
predictability,  even  at  very  low-level  brake 
lever  input,  increases  the  rider’s  confidence 
in  the  motorcycle’s  brake  system. 

Honda  repeated  those  argiunents  in 
1998  and  1999.  It  has  asserted  that  a 
renewal  allows  further  refinement  and 
development  of  the  LBS.  It  believes  that 
the  LBS  has  “many  desirable 
characteristics — especially  during 
emergency  braking — that  could  reduce 
the  number  of  rear  brake  lock-up 
crashes.” 

How  To  Comment  on  Honda’s 
Application 

If  you  wish  to  comment  on  Honda’s 
application,  please  do  so  in  writing, 
referring  to  the  docket  number  and  the 
notice  number,  and  send  two  copies  to: 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
below.  All  comments  will  be  available 
for  examination  in  the  docket  in  Room 
PL-401  both  before  and  after  that  date. 
To  the  extent  possible,  we  shall  also 
consider  comments  filed  after  the 
closing  date.  When  the  Administrator 
has  made  a  decision,  we  shall  publish 
it  in  the  Federal  Register  pursuant  to 
the  authority  indicated  below. 

Comment  closing  date:  June  23, 1999. 
(49  U.S.C.  30113;  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 

Issued  on  May  18, 1999. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  99-13065  Filed  5-21-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  875] 

The  Gang  Resistance  and  Education 
Training  Program:  Availability  of 
Financial  Assistance,  Criteria  and 
Application  Procedures 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  availability  of  funds 
for  financial  assistance  to  State  and 
local  law  enforcement  agencies 
pro\'iding  or  desiring  to  provide  the 
Gdiig  Resistance  Education  and  Training 
Program,  intended  funding  priorities, 
and  application  procedures. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  intends  to 
enter  into  cooperative  agreements  with 
State  and  local  law  enforcement 
agencies  to  assist  them  in  providing  the 
Gang  Resistance  Education  and  Training 
(G.R.E.A.T.)  Program.  This  notice  also 
sets  forth  the  intended  funding 
priorities  and  the  criteria  and 
application  procedmes  that  ATF  will 
use  to  select  and  award  State  and  local 
law  enforcement  agencies  Federal  funds 
to  provide  the  G.R.E.A.T.  Program. 

DATES:  Applications  must  be  received 
on  or  before  July  9,  1999. 

ADDRESSES:  Send  applications  to 
G.R.E.A.T.  Branch;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  P.O.  Box  50418; 
Washington,  DC  20091-0418;  ATTN; 
Notice  No.  875. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Scott,  G.R.E.A.T.  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50418,  Washington,  DC  20091-0418 
(1-800-726-7070);  or  by  sending 
electronic  mail  (E-mail)  to: 
Great@atfhq.atf.treas.gov,  or  visit  the 
G.R.E.A.T.  website  at  www.atf.treas.gov/ 
great/ great.htm. 

SUPPLEMENTARY  INFORMATION: 

Background 

G.R.E.A.T.  is  a  gang  prevention 
program  designed  to  educate  the  youth 
about  the  dangers  associated  with 
joining  street  gangs  and  participating  in 
violent  crime.  It  functions  as  a 
cooperative  program  that  utilizes  the 
skills  of  ATF,  Federal,  State  and  local 
law  enforcement  personnel,  as  well  as 
individuals  ft'om  the  conummity  and 
civic  groups.  The  G.R.E.A.T.  Program 
trains  police  officers  to  provide 
instruction  to  grade  and  middle  school 
aged  children  in  gang  prevention  and 


anti-violence  techniques.  Training  may 
be  provided  to  any  Federal,  State,  or 
local  law  enforcement  agency,  to  the 
extent  allocated  funds  allow.  G.R.E.A.T. 
consists  of  three  major  phases: 

Phase  I  School-Based  Education 
Phase  II  Summer  Education/ 

Intervention 

Phase  III  Parent  Involvement 

Although  the  primary  focus  of  the 
G.R.E.A.T.  Program  is  Phase  I, 
applicants  who  are  selected  for  financial 
assistance  will  be  required  to  develop 
progrcuns  tailored  to  their  respective 
commimities  for  Phases  II  and  III. 

Application  Procedures 

Application  for  financial  assistance 
must  be  made  on  ATF  Form  6410.1 
(Gang  Resistance  Education  and 
Training  Funding  Application). 
Application  forms  may  be  obtained  by 
contacting  James  Scott,  G.R.E.A.T. 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  50418,  Washington, 
DC  20091-0418  (1-800-726-7070).  E- 
mail  address:  Great@atfhq.atf.treas.gov 
or  visit  the  G.R.E.A.T.  website  at 
WWW .  atf  .treas  .gov/ great/ great.htm . 

Funding  Categories  and  Funding 
Distributions 

In  order  to  provide  funding  to  a  range 
of  community  sizes  and  locations,  the 
applicants  will  be  divided  into  five 
categories  based  on  population.  These 
categories  will  consist  of  populations: 

(A)  1,000,000  and  over;  (B)  500,000- 
999,999;  (C)  100,000-499,999;  (D) 
25,000-99,999;  (E)  24,999  or  less.  Each 
applicant  will  be  required  to  report  its 
population  figures  by  using  the  Bureau 
of  Census  State  Population  Report  for  its 
entire  service  area.  The  population 
figures  may  be  obtained  ft’om  the  Census 
Bureau’s  website  at:  www.census.gov/ 
population/ www/estimates  or 
contacting  the  Census  Bureau  at  301- 
457-2422.  After  the  applications  are 
evaluated,  each  applicant  will  be  ranked 
against  the  other  applicants  in  its 
category.  The  funds  will  then  be 
awarded  in  descending  order  until  the 
funding  available  in  each  category  is 
exhausted. 

Criteria  and  Points 

Each  application  will  be  evaluated 
and  scored  on  the  basis  of  the  following 
criteria;  (1)  Juvenile  crime  statistics — 50 
points;  (2)  Percentage  of  middle  school 
students  proposed  to  be  taught  and  have 
been  taught — 20  points;  (3)  Percentage 
of  elementary  school  students  proposed 
to  be  taught — 5  points;  (4)  Agency 
commitment — 15  points;  (5)  Other — 10 
points. 


Criterion  1  (Juvenile  Crime  Statistics) 

There  are  two  application  categories 
for  Criterion  1, 1:A  and  1;B.  The 
categories  distinguish  between 
applicants  who  have  participated  in  the 
G.R.E.A.T.  Program  or  any  other  school- 
based  prevention  program  since  1992 
(such  as  D.A.R.E.)  and  those  who  have 
not.  Applicants  who  have  not 
participated  in  the  G.R.E.A.T.  Program 
or  any  other  school-based  prevention 
program  must  apply  using  Criterion  1;A. 
Applicants  who  have  completed  a  year 
or  more  of  the  G.R.E.A.T.  Program  or 
any  other  school-based  prevention 
program,  have  a  choice  of  applying 
under  Criterion  1;A  or  1:B.  The 
maximum  value  for  Criterion  1  will  be 
50  points. 

1:A.  Criterion  1:A  is  designed  to 
measure  the  magnitude  of  an  applicant’s 
youth  crime  problem.  This  criterion  will 
utilize  the  Uniform  Crime  Reports 
(UCR)  for  the  United  States  that  are 
published  annually  by  the  Federal 
Bureau  of  Investigation  (FBI).  The  total 
juvenile  crime  figures  that  will  be  used 
are  the  parts  I  and  II  offenses  reported 
in  the  most  recent  UCR.  The  parts  I  and 
II  offenses  that  are  reported  in  the  UCR 
are  enumerated  and  defined  in 
Appendix  II  of  the  UCR.  In  the  event 
that  an  applicant  does  not  provide 
annual  data  to  the  FBI  for  purposes  of 
the  UCR,  the  applicant  should  contact 
the  G.R.E.A.T.  Branch  to  determine  how 
it  can  best  submit  information  to 
measure  its  youth  crime  statistics.  ATF 
will  obtain  Uie  juvenile  crime  figiures 
directly  from  the  FBI.  An  applicant 
must  indicate  which  service  area  (i.e., 
city,  county,  etc.)  ATF  should  use  to 
obtain  their  juvenile  crime  figures.  An 
applicant  will  receive  a  score  based  on 
its  total  juvenile  crime  figures,  as 
reported  by  the  most  recent  UCR.  Scores 
will  be  calculated  by  dividing  the 
applicant’s  reported  population  into  the 
total  juvenile  crime  figures  reported  in 
the  most  recent  UCR. 

1:B.  Criterion  1:B  is  designed  to 
measime  a  change  in  an  applicant’s 
youth  crime  problem  since  using 
G.R.E.A.T.  or  other  school-based 
prevention  programs.  This  criterion  will 
also  utilize  the  UCR,  as  outlined  in 
criterion  1:A.  An  applicant  must 
indicate  which  service  area  (i.e.,  city, 
county,  etc.)  ATF  should  use  to  obtain 
their  juvenile  crime  figures.  An 
applicant  will  receive  a  score  based  on 
a  comparison  of  its  total  juvenile  crime 
figures,  as  reported  by  the  UCR  that 
immediately  preceded  the  applicant’s 
initial  participation  in  the  G.R.E.A.T. 
Program  or  other  school-based 
prevention  program  since  1992  to  the 
most  recent  UCR.  Scores  will  be 
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calculated  by  the  percentage  of  decrease 
in  the  juvenile  crime  figures  revealed  by 
the  most  recent  UCR. 

Criterion  2 

This  criterion  will  measure  middle 
school  participation  and  consists  of  two 
sections.  Section  A  and  Section  B. 

Section  A.  An  applicant  will  receive 
points  based  on  the  percentage  of  • 
middle  school  students  proposed  to  be 
taught  G.R.E.A.T.  compared  to  the  total 
population  of  middle  school  students  in 
the  jurisdiction.  The  maximum  value  for 
this  criterion  will  be  10  points. 

Section  B.  An  applicant  will  receive 
■points  based  on  the  percentage  of 
middle  school  students  that  were  taught 
G.R.E.A.T.  in  the  last  school  year 
compared  to  last  year’s  total  population 
of  middle  school  students.  The 
maximum  value  for  this  criterion  will  be 
10  points. 

Criterion  3 

This  criterion  will  measure 
elementary  school  participation.  An 
applicant  will  receive  points  based  on 
the  percentage  of  elementary  school 
students  proposed  to  be  taught 
G.R.E.A.T.  compared  to  the  total 
population  of  elementary  school 
students  in  the  jurisdiction.  The 
maximum  value  for  this  criterion  will  be 
5  points  (the  point  value  is  limited  to  5 
points  because  the  current  focus  of  the 
G.R.E.A.T.  Program  is  for  middle 
school-aged  children). 

Criterion  4 

This  criterion  will  measure  the 
applicant’s  commitment  to  the 
G.R.E.A.T.  Program  and  consists  of  two 
sections,  Section  A  and  Section  B. 

Section  A.  This  section  will  compare 
the  total  officer  staff-hours  currently 
spent  teaching  the  G.R.E.A.T.  Program 
(to  include  classroom  time,  preparation, 
parent  programs,  and  the  summer 
component)  in  relation  to  the 
applicant’s  total  full-time,  officer  staff. 
The  total  value  for  this  section  shall  be 
10  points. 

Section  B.  This  section  will  be 
weighed  according  to  the  applicant’s 
plans  to  create  or  expand  its  current 
program.  An  applicant  will  estimate  the 
total  additional  staff-hours  that  it  plans 
to  spend  on  the  program  in  the  next 
fiscal  year  through  training  additional 
officers,  devoting  additional  staff-hours 
using  existing  G.R.E.A.T.  officers,  or 
both.  The  total  planned  increase  in  staff- 
hours  will  be  scored  to  a  maximum  of 
5  points. 

Criterion  5 

This  criterion  will  be  used  to  measure 
other  relevant  factors.  For  this  criterion. 


a  maximum  of  10  points  will  be 
awarded  for  meeting  one  or  more  of  the 
following:  (1)  The  applicant  has 
developed  and  demonstrated  a  model 
for  a  parent  program,  siunmer  program, 
after-school  program,  or  community 
partnership;  (2)  The  applicant  has 
participated  in  G.R.E.A.T.  sponsored 
workshops  or  seminars,  or  supplied 
National  Training  Team  members  for 
G.R.E.A.T.  officer  training;  (3)  The 
applicant  has  previously  expressed  and 
documented  an  interest  in  Ending 
support;  or  (4)  The  applicant  can 
demonstrate  a  geographic  significance 
for  the  expansion  of  the  G.R.E.A.T.  ' 
Program  in  its  area. 

Tiebreaker 

Because  all  available  funds  are  to  be 
distributed  in  descending  order  until 
exhausted,  the  potential  exists  for  a 
value  point  tie  for  communities 
competing  for  the  last  remaining  funds. 
In  order  to  distribute  funds  fairly,  tied 
agencies  will  be  ranked  according  to 
their  total  scores  from  Criterion  I. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507(d))  imder  control  number  1512- 
0548. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Authority:  This  notice  is  issued  pursuant 
to  Office  of  Management  and  Budget  Circular 
No.  A-102  (Grants  and  Cooperative 
Agreements  with  State  and  Local 
Governments). 

Approved:  May  18, 1999. 

John  W.  Magaw, 

Director. 

[FR  Doc.  99-13025  Filed  5-21-99;  8:45  am] 
BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  Release  of 
Unpublished  OTS  Information. 

DATES:  Submit  written  comments  on  or 
before  July  23, 1999. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0081.  Hand  deliver 
comments  to  the  Public  Reference 
Room,  1700  G  Street,  NW.,  lower  level, 
from  9:00  a.m.  to  4:00  p.m.  on  business 
days.  Send  facsimile  transmissions  to 
FAX  Nrnnber  (202)  906-7755;  or  (202) 
906-6956  (if  comments  are  over  25 
pages).  Send  e-mails  to: 
public.info@ots.treas.gov,  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  St.  NW,  from  9:00  a.m. 
until  4:00  p.m.  on  business  days. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Segal,  Chief  Counsel’s  Office,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-7230. 
SUPPLEMENTARY  INFORMATION: 

Title:  Release  of  Unpublished  OTS 
Information. 

OMB  Number:  1550-0081. 

Form  Number:  Not  applicable. 

Abstract:  This  information  collection 
provides  an  orderly  mechanism  for 
expeditious  processing  of  requests  from 
the  public  (including  litigants  in 
lawsuits  where  OTS  is  not  a  party)  for 
non-public  or  confidential  OTS 
information  (documents  and  testimony), 
while  preserving  OTS’  need  to  maintain 
the  confidentiality  of  such  information. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Renewal. 

Affected  Public:  Business  or  for  profit. 

Estimated  Number  of  Respondents: 
72. 

Estimated  Time  per  Respondent:  9 
hours. 

Estimated  Total  Annual  Burden 
Hours:  658  hours. 

Request  for  Comments 

The  OTS  will  summarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performcmce  of  the  functions  of 
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the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  starting 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  17, 1999. 

Frank  DiGialleonardo, 

Director,  Office  of  Information  Systems. 

(FR  Doc.  99-13058  Filed  5-21-99;  8:45  am] 
BILLING  CODE  6720-01 -P 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  0MB  Review; 

Comment  Request 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  USIA  is  requesting  approval 
for  a  revision  and  three-year  extension 
of  an  information  collection  entitled 
“Application  for  Certificate  of 
International  Educational  Character”, 
IAP-17,  under  OMB  control  number 
3116-0007  which  expires  July  31, 1999. 
Also,  in  accordance  with  the  Paperwork 
Reduction  Act  and  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  USIA  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  this  public  use 
form. 

Comments  are  requested  on  the 
information  collection  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  Agency’s 
burden  estimates;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/AOL,  301 
Fomlh  Street,  S.W.,  Washington,  D.C. 
20547;  emd  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  D.C.  20503,  Attention: 

Desk  Officer  for  USIA. 

DATES:  Comments  are  due  on  or  before 
June  23,  1999. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/AOL,  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  (202)  619—4408,  internet 
address  JGiovett@USIA.GOV;  and  OMB 
review:  Mr.  Jefferson  Hill,  Office  of 
Information  And  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 

Washington,  D.C.  20503,  Telephone 
(202) 395-5871. 

SUPPLEMENTARY  INFORMATION:  The 

information  collection  activity  involved 
with  the  program  is  conducted  pursuant 
to  the  mandate  given  to  the  United 
States  Information  Agency  under  the 
terms  and  conditions  of  the  multilateral 
“Agreement  for  Facilitating  the 
International  Circulation  of  Visual  and 
Auditory  Materials  of  an  Educational, 
Scientific  and  Cultural  Character”, 
Public  Law  89-634  and  the  “World- 
Wide  Free  Flow  Export-Import  of 
Audio-Visual  Materials”,  22  CFR,  Part 
502. 


An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
5,  1999,  volume  64,  number  64. 

Public  reporting  burden  for  this 
collection  of  information  (Paper  Work 
Reduction  Project:  OMB  No.  3116—0007) 
is  estimated  to  average  25  minutes  per 
response  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Respondents  are 
required  to  respond  on  an  as  needed 
basis. 

Current  Actions 

This  information  collection  has  been 
submitted  to  OMB  for  approval  of  a 
revision  to  the  burden  hours  and 
renewal  for  a  three-year  period.  The 
adjustment  in  the  number  of  annual 
hours  is  due  a  decrease  in  the  number 
of  organizations/individuals  submitting 
applications  (number  of  respondents) 
for  certification. 

Title:  “Application  for  Certificate  of 
International  Educational  Character”. 

Form  Numbers:  lAP-17. 

Abstract:  This  information  collection 
is  used  to  certify  the  international 
character  of  visual  and  auditory 
materials  (motion  pictures,  videotapes, 
recordings,  sound  recordings,  filmstrips, 
slides,  maps,  charts,  posters,  models, 
etc.)  for  producers  and  distributors  who 
have  an  interest  in  exporting  their 
materials  abroad  in  accordance  with  the 
provisions  of  Public  Law  89-634  and 
CFR  part  502. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 400 
Recordkeeping  Hours — .41 
Total  Annual  Burden — 182 

Dated:  May  19,  1999. 

Rose  Royal, 

Federal  Register  Liaison. 

[FR  Doc.  99-13003  Filed  5-21-99;  8:45  am] 
BILLING  CODE  8230-01-M 
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Part  II 

Department  of 
T  ransportation 

Research  and  Special  Programs 
Administration 


49  CFR  Part  171  et  ai. 

Hazardous  Materials:  Revision  to 
Regulations  Governing  Transportation 
and  Unloading  of  Liquefied  Compressed 
Gases;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 173, 177, 178, 180 

[Docket  No.  RSPA-97-2718  (HM-225A)] 

RIN  2137-AD07 

Hazardous  Materials:  Revision  to 
Regulations  Governing  Transportation 
and  Unloading  of  Liquefied 
Compressed  Gases 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  RSPA  is  revising  regulations 
applicable  to  the  transportation  and 
unloading  of  liquefied  compressed 
gases.  The  revisions  include  new 
inspection,  maintenance,  and  testing 
requirements  for  cargo  tank  discharge 
systems,  including  delivery  hose 
assemblies,  and  revised  attendance 
requirements  applicable  to  liquefied 
petroleum  gas  and  anhydrous  ammonia 
to  take  account  of  certain  unique 
operating  characteristics.  The  revised 
attendance  requirements  provide  a 
greater  level  of  confidence  that  a 
qualified  person  attending  the 
unloading  operation  can  quickly 
identify  and  stop  an  unintentional 
release.  Fmther,  RSPA  is  revising 
requirements  for  cargo  tank  emergency 
discharge  control  equipment  to  provide 
a  clear  performance  standard  for  passive 
emergency  discharge  control  equipment 
that  shuts  down  unloading  operations 
without  human  intervention.  The 
revised  requirements  also  provide  for  a 
remote  capability  for  certain  cargo  tanks 
to  enable  a  person  attending  the 
unloading  operation  to  shut  off  the  flow 
of  product  when  away  from  the  motor 
vehicle  during  delivery.  RSPA  is 
allowing  a  two-year  period  for 
development  and  testing  of  emergency 
discharge  control  technology.  After  two 
years,  newly  manufactured  MC  331 
cargo  tank  motor  vehicles  must  be 
equipped  with  emergency  discharge 
control  equipment  that  complies  with 
the  performance  standards;  MC  330,  MC 
331  and  certain  nonspecification  cargo 
temk  motor  vehicles  already  in  service 
must  be  retrofitted  at  their  first 
scheduled  pressure  test  after  the  two- 
year  period.  These  revisions  are 
intended  to  reduce  the  risk  of  an 
unintentional  release  of  a  liquefied 
compressed  gas  during  unloading, 
assure  prompt  detection  and  control  of 
an  unintentional  release,  and  make  the 
regulatory  requirements  easier  to 
understand  and  comply  with. 


DATES:  Effective  Date;  July  1, 1999. 

Voluntary  Compliance  Date:  RSPA  is 
authorizing  immediate  voluntary 
compliance. 

Incorporation  by  Reference  Date:  The 
incorporation  by  reference  of  the 
publications  listed  in  these  amendments 
has  been  approved  by  the  Director  of  the 
Federal  Register  effective  July  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Susan  Gorsky,  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  (202)  366-8553;  or 
Nancy  Machado,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  (202)  366-4400.  . 

SUPPLEMENTARY  INFORMATION: 

List  of  Topics 

I.  Background 

II.  Statement  of  the  Issues 

III.  Comments  on  the  NPRM 

IV.  Revisions  to  the  Regulations 

A.  Prevention 

B.  Identification 

C.  Mitigation 

D.  Implementation  Schedule 

E.  Miscellaneous 

F.  Section-by-Section  Review 

V.  Regulatory  Analyses  and  Notices 

I.  Background 

The  goal  of  this  rulemaking  is  to 
enhance  transportation  safety  by 
improving  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  Parts  171- 
180)  as  they  relate  to  the  unloading  of 
liquefied  compressed  gases  from  MC 
330,  MC  331  and  certain 
nonspecification  cargo  tanks.  Concerns 
about  emergency  discharge  control  on 
some  of  these  cargo  tanks  were 
identified  following  an  incident  in  1996. 
In  1997,  the  Research  and  Special 
Programs  Administration  (RSPA,  “we”) 
adopted  a  final  rule  under  Docket 
Number  RSPA-97-2133  (HM-225;  62 
FR  7638,  62  FR  44038,  62  FR  65187) 
establishing  certain  temporary 
alternative  regulations  in  §  171.5  of  the 
HMR  under  which  cargo  tanks  could 
remain  in  service  while  we  evaluated 
this  incident  and  other  situations  in 
which  liquefied  compressed  gases  were 
released  unintentionally  from  cargo 
tanks  during  unloading  operations.  The 
temporary  regulations  expire  July  1, 
1999. 

On  August  18, 1997,  we  published  an 
advance  notice  of  proposed  rulemaking 
under  Docket  Number  RSPA-97-2718 
(HM-225A:  62  FR  44059)  soliciting 
public  comment  on  a  number  of  specific 
topics  related  to  cargo  tank  unloading 
operations  of  liquefied  compressed 
gases.  We  received  more  than  150 
comments  addressing  federal  agency 
jurisdiction:  active  and  passive 
emergency  discharge  control  systems: 


suggestions  for  modification  of  cargo 
taidc  discharge  systems;  hoses,  hose 
assemblies,  and  hose  management;  and 
vehicle  attendance  requirements. 

On  July  16, 1998  (63  FR  38456),  RSPA 
established  a  negotiated  rulemaking 
committee  (the  Committee)  to  develop 
recommendations  for  alternative  safety 
standards  for  preventing  and  mitigating 
unintentional  releases  of  liquefied 
compressed  gases  during  the  unloading 
of  cargo  tank  motor  vehicles.  In  a 
negotiated  rulemaking,  representatives 
of  interests  affected  by  a  regulation  meet 
to  discuss  the  safety  issues  and  to 
identify  potential  solutions.  The  group 
attempts  to  reach  consensus  on  a 
proposed  solution  and  prepares  a 
recommendation  for  a  notice  of 
proposed  rulemaking  to  be  made  by  the 
agency.  This  process  is  intended  to  give 
parties  the  opportunity  to  find  creative 
solutions,  improve  the  information  data 
base  for  decisions,  produce  more 
acceptable  rules,  enhance  compliance, 
and  reduce  the  likelihood  of  court 
challenges. 

For  this  rulemaking,  in  addition  to  the 
Department  of  Transportation  (DOT), 
the  Committee  consisted  of  persons  who 
represent  the  interests  affected  by  this 
rulemaking,  including  businesses  that 
transport  and  deliver  liquefied 
petroleum  gases,  anhydrous  ammonia 
and  other  liquefied  compressed  gases; 
manufacturers  and  operators  of  cargo 
tanks  and  vehicle  components;  and  state 
and  local  public  safety  and  emergency 
response  agencies.  Particular  care  was 
taken  to  identify  any  unique  interests 
that  were  determined  to  be  significantly 
affected  by  the  proposed  rule  and 
ensure  that  they  were  fully  represented 
on  the  Committee. 

The  Committee  met  in  plenary  and 
working  sessions  on  seven  occasions 
and  developed  a  number  of 
recommendations  for  enhancing  the 
safety  of  cargo  tank  unloading 
operations.  Among  the  materials 
considered  by  the  Committee  in 
developing  its  recommendations  were 
the  prior  rulemaking  actions  in  RSPA- 
97-2133,  public  comments  filed  in 
response  to  those  actions,  information 
provided  by  regulatory  and  enforcement 
officials,  and  incident  data.  We  issued  a 
notice  of  proposed  rulemaking  based  on 
the  Committee’s  recommendations  on 
March  22, 1999  (64  FR  13856). 

The  requirements  in  this  final  rule 
replace  the  provisions  of  the  temporary 
regulation  in  §  171.5  with  a 
comprehensive  safety  program  intended 
to  reduce  the  risk  of  an  unintentional 
release  of  a  liquefied  compressed  gas 
during  unloading,  assure  prompt 
detection  and  control  of  an 
unintentional  release,  and  make  the 
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regulatory  requirements  easier  to 
understand  and  comply  with.  The 
Committee  agrees  that  the  costs  imposed 
by  this  final  rule  will  be  off-set  by  the 
benefits.  The  Committee  had  no  role  in 
preparing  DOT’S  “Final  Regulatory 
Evaluation”  or  “Environmental 
Assessment”  and  did  not  consider  them 
in  its  deliberations. 

II.  Statement  of  the  Issues 

The  goal  of  all  peirties  to  this 
negotiated  rulemaking  was  to  enhance 
safety  in  transportation  through 
improvements  in  the  regulations 
governing  the  unloading  of  liquefied 
compressed  gases  from  MC  330,  MC 
331,  and  certain  nonspecification  cargo 
tanks.  Concerns  with  emergency 
dischcuge  control  on  certain  of  these 
cargo  tanks  were  identified  in  1996. 
RSPA  issued  the  temporary  regulation 
in  §  171.5  of  the  HMR  to  address  these 
concerns  as  related  to  the  unloading  of 
liquefied  compressed  gases  because 
information  and  data  gathered  during 
the  rulemaking  process  indicated  that 
the  problems  were  not  limited  to 
specific  materials  or  specific  cargo  tank 
configurations. 

The  Committee  focused  its 
discussions,  analyses,  and 
recommendations  on  liquefied 
petroleum  gases  (LPG)  and  anhydrous 
ammonia.  These  are  the  liquefied 
compressed  gases  that  are  most 
commonly  transported  in  cargo  tanks;  as 
a  result,  LPG  and  anhydrous  ammonia 
are  the  materials  most  frequently 
involved  in  unintentional  releases 
during  unloading.  However,  in  this  final 
rule,  the  Department  is  addressing 
safety  issues  related  to  unloading  of  all 
liquefied  compressed  gases  that  present 
risks  similar  to  or  more  serious  than 
those  presented  by  LPG  and  anhydrous 
ammonia.  The  issues  identified  by  the 
Committee  apply  equally  to  compressed 
gases  with  poison  inhalation  hazards, 
refrigerant  gases,  and  compressed  gases 
that  present  risks  similar  to  those  of  LPG 
and  anhydrous  ammonia.  The  safety 
benefits  that  will  be  realized  from  these 
revisions  justify  a  broad  rulemaking 
approach. 

As  one  of  its  first  activities,  the 
Committee  examined  incident  reports  of 
unintentional  releases  of  LPG, 
anhydrous  ammonia,  and  sulfur  dioxide 
during  unloading  operations.  The  data 
included  incidents  reported  to  RSPA  as 
required  by  §§  171.15  and  171.16  of  the 
HMR  and  other  incidents  not  required 
to  be  reported  to  RSPA  that  were 
identified  through  reports  from  DOT 
field  office  staff,  industry 
representatives,  and  newspapers.  The 
Committee  identified  69  incidents  that 
occurred  from  1990  to  1998  and 


analyzed  them  to  determine  how  the 
current  regulations  applicable  to 
unloading  could  be  improved. 

More  than  54  percent  of  the  incidents 
resulted  in  unintentional  releases  fi:om 
hoses  and  hose  fittings.  Another  37 
percent  involved  releases  that  originated 
from  equipment  on  the  cargo  tank  motor 
vehicle  itself,  including  pump  seals, 
swivel  joints,  pump  flanges,  and  piping 
and  related  fittings  such  as  gauges, 
filters,  and  flex  connectors.  Many  of 
these  incidents  appeared  to  result  from 
problems  with  maintenance, 
installation,  or  mechanical  damage 
rather  than  design  flaws.  Based  on  this 
information,  the  Committee  concluded 
that  improved  inspection  and 
maintenance  programs  for  delivery  hose 
assemblies  and  other  discharge  system 
components  would  prevent  many 
incidents  and,  thus,  would  improve  the 
safety  of  cargo  tank  unloading 
operations. 

However,  the  Committee  also 
concluded  that  additional  safety 
enhancements  are  possible.  Thus,  the 
Committee  agreed  to  consider 
alternative  approaches  for  identifying 
the  occurrence  of  unintentional  releases 
and  reducing  their  severity  by  . 
determining  which  methods  or 
combination  of  methods  provide  the 
most  cost-effective  means  for  controlling 
unintentional  releases  during  cargo  tank 
unloading  operations.  The  Committee 
heard  presentations  from  manufacturers 
of  a  variety  of  systems  designed  to  shut 
down  cargo  tank  unloading  operations 
automatically  (without  the  need  for 
human  intervention)  or  by  means  of  off- 
truck  remote  shut-off  devices. 

Based  on  its  discussion  and  findings, 
the  Committee  recommended  a  program 
combining  measures  to  prevent 
unintentional  releases  during  unloading 
operations  with  measures  that  will 
assure  quick  identification  of  releases 
and  effective  mitigation.  Therefore,  we 
are  revising  the  HMR  in  these  areas; 

•  Prevention — new  inspection, 
maintenance,  and  testing  requirements 
for  discharge  systems,  including 
delivery  hose  assemblies,  on  cargo  tanks 
transporting  liquefied  compressed  gases. 

•  Identification — revised  attendance 
requirements  for  monitoring  unloading 
operations  of  LPG  and  anhydrous 
ammonia  to  take  account  of  certain 
unique  operating  characteristics  while 
assuring  that  the  person  attending  the 
unloading  operation  can  quickly 
determine  if  an  unintentional  release 
occms. 

•  Mitigation — revised  requirements 
for  emergency  discharge  control 
equipment  on  certain  cargo  tanks  in 
liquefied  compressed  gas  service  to 
provide  a  clearer  performance  standard 


for  equipment  that  shuts  down 
unloading  operations  without  human 
intervention  and  to  provide  for  an  off- 
truck  remote  capability  for  certain  cargo 
tanks  to  enable  a  qualified  person 
attending  the  unloading  operation  to 
shut  off  the  flow  of  product  from 
wherever  he  may  need  to  be  during  the 
delivery.  The  new  requirements  vary 
according  to  the  degree  of  risk  involved 
with  the  transportation  of  specific 
liquefied  compressed  gases. 

m.  Comments  on  the  NPRM 

Seven  organizations  submitted 
comments  on  the  NPRM.  Commenters 
were  generally  supportive  of  the 
proposals  in  the  NPRM  and  urged  their 
prompt  adoption.  Four  commenters 
raised  concerns  with  certain  aspects  of 
the  NPRM:  (1)  the  Michigan  State  Police 
Motor  Carrier  Division  Hazardous 
Materials  Unit;  (2)  Rutherford 
Equipment;  (3)  The  Chlorine  Institute; 
and  (4)  the  Sulfur  Dioxide  Mutual 
Assistance  Response  Team.  In  addition, 
two  organizations  that  are  members  of 
the  Committee — the  National  Propane 
Gas  Association  and  The  Fertilizer 
Institute — submitted  comments  on  the 
Environmental  Assessment  and 
Preliminary  Regulatory  Evaluation, 
which  were  developed  by  RSPA  to 
support  the  NPRM.  Also,  five  individual 
members  of  the  Committee  submitted 
joint  comments  on  the  Environmental 
Assessment  and  the  Preliminary 
Regulatory  Evaluation.  The  comments 
are  discussed  in  detail  below. 

Michigan  State  Police 

The  Michigan  State  Police  Motor 
Carrier  Division  Hazardous  Materials 
Unit  (the  Unit)  endorses  the  proposals 
in  the  NPRM,  but  notes  a  potential 
enforcement  problem  involving 
recordkeeping  associated  with  the 
proposed  discharge  system  inspection 
and  maintenance  program  in  §  180.416. 
In  addition,  the  Unit  opposes  the 
proposal  to  permit  use  of  the  term 
“spray-fill”  in  place  of  “vapor”  for 
marking  cargo  tank  product  inlet  lines. 

Concerning  recordkeeping,  the  Unit 
states  that  proposed  §§  180.416(b)(5) 
and  180.416(f)(3)  do  not  address  where 
the  inspection  records  are  to  be  kept  and 
for  how  long.  The  Unit  recommends 
that  the  final  rule  specify  that  the 
records  are  to  be  maintained  at  a 
carrier’s  place  of  business  for  six 
months  (as  is  required  for  driver 
logbooks)  or  one  year  (as  is  required  for 
shipping  papers). 

While  the  NPRM  is  not  specific  on 
this  point,  the  Committee  had  intended 
that  the  records  required  by 
§§  180.416(d)(5)  and  180.416(f)(3) 
would  be  maintained  in  the  same 
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manner  as  currently  required  for  cargo 
tank  test  records  in  §  180.417.  Section 
180.417(b)(2)  requires  the  owner  of  a 
cargo  tank  to  retain  a  copy  of  test  and 
inspection  reports  until  the  next  test  or 
inspection  of  the  same  type  is 
successfully  completed.  We  agree  that 
this  requirement  is  not  clear  in  the 
NPRM.  Thus,  the  final  rule  has  been 
modified  to  include  «m  explicit 
requirement  for  retention  of  test  and 
inspection  records  in  §  180.416  similar 
to  Ae  provision  in  §  180.417(h)(2). 

Concerning  the  use  of  “spray-fill”  to 
designate  cargo  inlet  vapor  lines,  the 
Unit  states  that  the  terms  “vapor”  and 
“liquid”  are  not  easily  misunderstood, 
but  that  the  term  “spray-fill”  can  be 
interpreted  in  a  munber  of  ways.  The 
Unit  recommends  that,  to  avoid 
confusion  on  the  part  of  enforcement 
and  emergency  response  personnel,  this 
proposal  be  deleted.  We  do  not  agree. 
The  industry  commonly  uses  the  term 
“spray-fill”  to  designate  product  inlet 
lines  that  communicate  with  vapor.  This 
practice  helps  to  assme  that  there  is  no 
confusion  about  where  to  connect 
loading  and  unloading  lines.  We  do 
agree  with  the  Unit  that  the  paragraph 
as  drafted  is  confusing  and  difficult  to 
follow.  We  have  revised  this  section  for 
the  final  rule  to  clarify  that  it  is  only 
product  inlet  lines  that  communicate 
with  vapor  that  may  be  designated 
“spray-fill.”  Other  lines  that 
commimicate  with  vapor,  such  as  vapor 
equalization  lines,  must  be  designated 
“vapor.” 

Rutherford  Equipment 

The  commenter  representing 
Rutherford  Equipment  is  concerned 
about  the  procedme  proposed  in  the 
NPRM  for  pressure  testing  new  and 
repaired  hose  assemblies  by  operators  in 
the  field.  The  commenter  states  that  the 
person  conducting  the  visual  inspection 
could  he  endangered  because  the  rule 
does  not  include  a  requirement  that  the 
hose  must  be  restrained  or  caged  during 
the  pressme  test.  We  do  not  believe  that 
it  is  necessary  to  include  such  a 
requirement  in  this  regulation.  We 
expect  that  suitable  safeguards  will  be 
provided  to  protect  personnel  and 
facilities  should  a  hose  fail  dming  a 
pressure  test.  Written  procedures 
developed  by  manufacturers  of  hoses 
and  apparatus  for  pressvue  testing  hose 
assemblies  generally  include  cautionary 
statements  advising  persons  conducting 
such  tests  to  take  all  necessary  safety 
precautions.  Therefore,  no  change  has 
been  made  to  this  final  rule. 

The  Chlorine  Institute 
The  Chlorine  Institute  comments 
address:  (1)  The  requirement  in  the 


NPRM  that  emergency  discharge  control 
systems  must  be  certified  by  a  Design 
Certifying  Engineer;  (2)  the  proposed 
definition  of  “metered  delivery  service;” 
(3)  use  of  the  term  “internal  self-closing 
stop  valve;”  (4)  the  implementation  date 
for  the  proposed  requirement  that 
chlorine  cargo  tanks  be  unloaded  in 
conformance  with  Pamphlet  57  of  the 
Chlorine  Institute;  and  (5)  the 
applicability  of  proposed  §  178.337-8  to 
chlorine  cargo  tanks. 

The  NPRM  proposed  to  require 
passive  shut-down  systems,  including 
those  installed  on  cargo  tank  motor 
vehicles  prior  to  July  1,  2001,  to  be 
certified  by  a  Design  Certifying 
Engineer.  The  certification  would  affirm 
that  the  system  would  shut  off  the  flow 
of  product  without  the  need  for  human 
intervention  within  20  seconds  of  an 
rmintentional  release  caused  by  a 
complete  separation  of  the  delivery 
hose.  The  Chlorine  Institute  states  that 
chlorine  cargo  tanks  have  excess  flow 
valves  under  liquid  angle  valves  that  are 
designed  to  shut  down  product  flow  if 
an  angle  valve  is  broken  off.  The 
Chlorine  Institute  further  states  that  the 
excess  flow  valve  would  also  activate 
“imder  the  proper  conditions”  in  the 
event  of  a  complete  separation  of  the 
delivery  hose.  However,  the  Chlorine 
Institute  is  concerned  that 
manufacturers  of  excess  flow  valves 
used  on  cargo  tanks  in  chlorine  service 
will  not  provide  the  required 
certification  because  an  excess  flow 
valve  is  only  one  component  of  a  larger 
system. 

System  certification  was  a  major  issue 
for  the  Committee.  The  Committee 
recognized  that  component 
manufacturers  might  be  reluctant  to 
provide  a  performance  certification  for  a 
system  of  which  their  component  was 
only  a  part.  Thus,  the  Committee 
proposed  that  a  system  performance 
certification  be  provided  by  a  Design 
Certifying  Engineer,  who  could  be 
employed  by  a  cargo  tank  manufacturer, 
a  component  manufacturer,  a  cargo  tank 
owner  or  operator,  or  a  third  party. 

The  performance  certification  must 
consider  any  manufacturing 
specifications  for  components  used  in 
the  system  and  must  explain  how  the 
system  operates  and  the  parameters 
within  which  it  is  designed  to  operate. 

A  performance  certification  for  die 
emergency  discharge  control  system  on 
a  chlorine  cargo  tank  would  thus 
explain  the  function  of  each  element  of 
the  system  and  enumerate  the  “proper 
conditions”  within  which  the  system  is 
designed  to  operate. 

The  Committee  believes  that 
certification  of  passive  emergency 
discharge  control  systems  installed  on 


cargo  tank  motor  vehicles  is  critical  for 
successful  implementation  of  the  final 
rule.  Therefore,  the  final  rule  does  not 
change  the  proposal  in  the  NPRM  for  all 
passive  shut-down  systems,  including 
those  installed  on  cargo  tank  motor 
vehicles  prior  to  July  1,  2001,  to  be 
certified  by  a  Design  Certifying 
Engineer. 

Concerning  the  proposed  definition  of 
“metered  delivery  service,”  the  Chlorine 
Institute  is  concerned  that  the  definition 
could  be  misinterpreted  if  “metered” 
were  read  to  mean  “under  the  control  of 
a  valve  or  nozzle.”  The  Chlorine 
Institute  recommends  that  the  proposed 
definition  be  modified  to  make  clear 
that,  in  metered  delivery  service,  the 
flow  of  product  passes  through  a 
calibrated  measuring  device.  We  do  not 
agree  that  the  proposed  definition  for 
“metered  delivery  service”  could  be 
interpreted  to  mean  “imder  the  control 
of  a  valve  or  nozzle.”  The  definition 
proposed  in  the  NPRM  for  “metered 
delivery  service”  is  an  unloading 
operation  conducted  at  a  metered  flow 
rate  of  100  gallons  per  minute  or  less 
through  an  attached  delivery  hose  with 
a  nominal  inside  diameter  of  1.25 
inches  or  less.  In  this  context,  “metered 
flow  rate”  clearly  refers  to  a  meter — that 
is,  a  calibrated  measuring  device.  Thus, 
we  have  made  no  change  to  the  final 
rule. 

Concerning  use  of  the  term  “internal 
self-closing  stop  valve,”  the  Chlorine 
Institute  suggests  that,  whenever 
reference  is  made  to  an  internal  self¬ 
closing  stop  valve  in  the  final  rule,  it 
should  be  clear  that  the  rule  does  not 
apply  to  cargo  tanks,  such  as  those  used 
for  transportation  of  chlorine,  that  do 
not  have  internal  self-closing  stop 
valves.  We  agree  that  it  is  not  always 
clear  in  the  NPRM  that  certain  MC  330 
and  MC  331  cargo  tanks  are  not 
equipped  with  internal  self-closing  stop 
valves  and,  thus,  that  requirements 
applicable  to  such  valves  do  not  apply 
to  these  cargo  tanks.  We  have  made 
several  clarifications  in  the  final  rule. 

Proposed  §  177.840(u)  requires 
operators  unloading  chlorine  from  cargo 
temks  to  comply  with  section  3  of 
Pamphlet  57  “Emergency  Shut-  off 
Systems  for  Bulk  Transfer  of  Chlorine.” 
The  Chlorine  Institute  asks  that  the  final 
rule  include  an  implementation  date  of 
two  years  after  the  effective  date  of  the 
final  rule,  or  July  1,  2001.  This 
implementation  date  has  been  added  in 
the  final  rule. 

Concerning  the  applicability  of 
proposed  §  178.337-8,  the  Chlorine 
Institute  notes  that  chlorine  cargo  tanks 
do  not  have  openings  to  permit 
complete  drainage;  do  not  have 
openings  that  must  be  closed  with  a 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


28033 


plug,  cap,  or  bolted  flange;  and  do  not 
have  back  flow  check  valves.  Therefore, 
the  Chlorine  Institute  suggests  that  this 
section  should  be  modified  to  clarify 
that  it  does  not  apply  to  chlorine  cargo 
tanks.  For  the  final  rule,  we  have 
revised  the  title  of  paragraph  (a)  of 
§  178.337-8  to  indicate  that  it  contains 
general  requirements  applicable  to  cargo 
tank  openings  and  added  language 
specifying  that  paragraph  (a)  applies  to 
MC  331  cargo  tanks  except  for  those 
used  to  transport  chlorine.  We  have  also 
revised  paragraph  (b)  for  clarity. 

Sulfur  Dioxide  Mutual  Assistance 
Response  Team 

The  Sulfur  Dioxide  Mutual  Assistance 
Response  Team  (SMART)  expresses 
concern  over  the  proposed  requirement 
for  certain  cargo  tanks  to  be  equipped 
with  an  emergency  discharge  control 
system  that  will  shut  off  unloading 
without  human  intervention  within  20 
seconds  of  an  unintentional  release 
caused  by  a  complete  hose  separation. 
SMART  asserts  that  a  complete 
separation  of  a  delivery  hose  “is  not  a 
situation  that  has  occurred  in  the  sulfur 
dioxide  industry”  and,  thus,  sees  no 
reason  for  imposition  of  the  proposed 
requirement  on  cargo  tanks  used  to 
transport  sulfur  dioxide.  SMART  also 
states  that  the  technology  to  meet  the 
proposed  requirement  does  not  yet  exist 
and  that  “it  is  unlikely  that  a  device  that 
may  be  appropriate  for  propane  is  going 
to  work  for  sulfur  dioxide.”  SMART  is 
also  concerned  that  its  interests  were 
not  “appropriately  represented”  on  the 
negotiated  rulemaking  committee. 
SMART  requests  that  the  final  rule 
except  cargo  tanks  that  transport  sulfur 
dioxide  from  the  requirement  for  a 
passive  emergency  discharge  control 
system.  Failing  that,  SMART  asks  for 
reconsideration  of  the  proposed 
implementation  date  for  these  systems. 

From  the  beginning,  our  goal  has  been 
an  open  and  inclusive  process  that 
would  enable  anyone  with  an  interest  in 
the  rulemaking  to  provide  information 
and  to  comment  on  proposals.  The 
notice  announcing  our  intention  to 
establish  a  negotiated  rulemaking 
committee  (63  FR  30572;  June  4,  1998) 
listed  those  interests  that  we  believed 
should  be  represented  on  the  Committee 
and  invited  commenters  to  identify 
other  interests  that  should  also  be 
represented.  The  notice  identified  the 
Compressed  Gas  Association  and 
National  Tank  Truck  Carriers  as 
organizations  that  should  be  included 
on  the  Committee  to  represent  the 
interests  of  manufacturers  and 
transporters  of  liquefied  compressed 
gases  other  than  LPG  and  anhydrous 
ammonia. 


Once  the  Committee  was  established, 
interested  parties  who  were  not  selected 
for  membership  were  invited  to  attend 
Committee  meetings,  which  were  open 
to  the  public,  caucus  with  Committee 
members  representing  their  interest  on 
the  Committee,  address  the  Committee 
or  submit  written  comments  on  issues  of 
concern,  and  participate  in  the  informal 
work  groups  fliat  were  established  by 
the  Committee  to  address  certain 
technical  issues  and  draft  regulatory 
text.  Further,  in  January  1999,  we 
circulated  a  draft  NPRM  to  the 
Committee  and  other  interested  persons, 
including  SMART’S  representative, 
thereby  providing  an  opportunity  for 
interested  persons  to  provide  comments 
in  advance  of  formal  publication  of  the 
NPRM.  At  the  Committee’s  February 
meeting.  Committee  members  and  other 
participants  discussed  the  draft  NPRM 
in  detail. 

SMART’S  comments  highlight  the 
accident  history  of  sulfur  dioxide  in 
transportation.  We  recognize  that 
unintentional  releases  of  liquefied 
compressed  gases  during  unloading 
occur  infirequently  and  that  events  such 
as  complete  hose  separations  during 
unloading  are  also  infrequent  events. 
However,  an  unintentional  release  of  a 
gas  that  is  poisonous  by  inhalation,  such 
as  sulfur  dioxide,  can  have  very  serious 
consequences  if  it  is  not  controlled 
quickly.  The  proposed  requirement  for 
passive  emergency  discharge  control 
systems  is  designed  to  address  potential 
risks  to  the  public  safety  associated  with 
such  low-probability/high-consequence 
events.  SMART  has  not  provided 
sufficient  information  to  justify  its 
request  for  an  exception  from  the 
proposed  requirement;  therefore,  we 
have  made  no  changes  to  the  final  rule. 

Although  SMART  states  that 
technology  capable  of  automatically 
shutting  off  unloading  in  the  event  of 
complete  hose  failure  cannot  be 
available  within  two  years,  the  industry 
is  field-testing  several  promising 
systems,  and  at  least  one  company  is 
marketing  a  system  that  appears  to  meet 
the  performance  standard  established  in 
the  proposed  rule.  Further,  we  note  that, 
as  is  the  case  with  chlorine,  cargo  tanks 
used  to  transport  sulfur  dioxide 
currently  are  equipped  with  an 
emergency  discharge  control  system  that 
may  well  meet  the  proposed 
performance  standard  provided  certain 
operating  conditions  are  met.  If  so,  the 
existing  system  can  be  so  certified  by  a 
Design  Certifying  Engineer.  Thus,  we 
have  made  no  changes  to  the 
implementation  schedule  proposed  in 
the  NPRM. 


Comments  on  Environmental 
Assessment  and  Preliminary  Regulatory 
Evaluation 

Several  members  of  the  Committee 
submitted  formal  comments  expressing 
concerns  about  specific  issues  discussed 
in  the  Environmental  Assessment  and 
Preliminary  Regulatory  Evaluation.  All 
of  the  commenters  reiterated  their 
support  for  the  proposed  regulatory 
program  and  their  certainty  that  the 
safety  benefits  of  the  proposed  program 
outweigh  its  costs. 

Concerning  the  Environmental 
Assessment,  commenters  stated  that 
some  of  the  possible  scenarios  discussed 
are  so  improbable  that  they  are  not 
representative  of  the  risks  the  new 
regulations  are  designed  to  addressed 
and  should  not  have  been  presented. 

One  factor  normally  considered  in  an 
Environmental  Assessment  is  risk  to 
health  or  safety.  In  this  case,  the  most 
significant  environmental  effects  of  an 
unintentional  release  of  material  are  the 
health  and  safety  threats  at  the  time  of 
the  release  to  humans,  animals,  and 
vegetation.  Comments  on  the 
Environmental  Assessment  centered  on 
potential  fatality  figures  cited  for  several 
different  delivery  scenarios.  These 
figures  are  intended  to  provide  some 
sense  of  the  upper  bound,  worst-case,  or 
“could  range  up  to”  consequences  that 
are  possible  in  an  accident.  RSPA 
recognizes  that  unintentional  releases  of 
liquefied  compressed  gases  during 
unloading  occur  infrequently  and  that 
events  such  as  these  are  of  very  low 
probability.  Less  extreme  outcomes  are 
not  as  improbable.  The  safety  measures 
adopted  through  this  rulemaking, 
however,  act  to  further  reduce  the 
likelihood  of  either  category  of  events  or 
mitigate  consequences  should  they 
occur.  Regardless  of  differences  on  how 
they  may  choose  to  portray  risks,  both 
RSPA  and  commenters  come  to  the 
same  conclusion:  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed 
regulations. 

Concerning  the  preliminary  regulatory 
evaluation,  commenters  were  primarily 
concerned  that  it  understates  the  costs 
of  the  proposed  regulations.  In  several 
cases,  RSPA  has  adjusted  cost  figures 
upwards  to  reflect  information  provided 
by  commenters.  Where  commenters  did 
not  offer  specific  information  to  support 
their  arguments,  RSPA  elected  to 
continue  to  rely  on  its  original 
estimates.  A  complete  discussion  of 
individual  comments  received  is 
included  in  the  final  Regulatory 
Evaluation.  Notwithstanding  their 
differences  in  characterizing  the  costs 
associated  with  the  proposed  program. 
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RSPA  and  the  conunenters  agree  that 
the  costs  imposed  by  this  final  rule  will 
be  off-set  by  the  benefits. 

rv.  Revisions  to  the  Regulations 

A.  Prevention 

We  are  revising  the  HMR  to 
incorporate  the  following  measures  to 
prevent  unintentional  releases  during 
unloading  of  liquefied  compressed 
gases: 

•  A  hose  management  program, 
including  post-delivery  safety  checks  of 
hoses  and  hose  assemblies. 

•  A  new  inspection  and  maintenance 
program  for  on-truck  components  of  a 
cargo  tank’s  discharge  system. 

•  A  visual  check  of  the  discharge 
system  and  its  components  prior  to  each 
unloading. 

Hose  Management  Program 

The  Committee  conducted  an  in- 
depth  analysis  of  the  incident  data  for 
liquefied  compressed  gas  spills  during 
unloading.  The  data  indicate  that  failure 
of  hoses  and  piping  components  is  the 
cause  of  the  majority  of  imloading 
incidents.  In  addition,  the  data  show 
that  relatively  minor  leaks  can  result  in 
major  consequences  if  a  liquefied 
flammable  gas  is  ignited.  For  these 
reasons,  the  Committee  decided  that  any 
rule  it  recommended  should  contain 
provisions  focused  on  preventing 
incidents. 

Supporting  this  position  is  research 
conducted  by  Pennsylvania  State 
University’s  Transportation  Institute 
(PSUTI)  under  contract  with  The 
Fertilizer  Institute.  PSUTI  analyzed  the 
risks  involved  in  deliveries  of 
anhydrous  ammonia  and  the  most  cost 
effective  way  of  mitigating  those  risks. 
The  PSUTI  study  identified  a  hose 
management  program  as  the  most  cost- 
effective  method  of  mitigating  risks 
associated  with  unloading  anhydrous 
ammonia. 

The  majority  of  the  incidents 
examined  by  the  Committee  involved 
leaks  from  boses  or  failures  of  hose 
couplings.  An  incident  in  Sanford, 

North  Carolina,  in  September  of  1996 
provides  an  example.  In  that  case,  the 
hose  couplings  of  a  newly  assembled 
delivery  hose  assembly  disconnected 
from  the  hose  when  subjected  to 
delivery  pressures.  Less  severe  hose 
failures  are  more  frequent  and  generally 
occur  as  a  result  of  cuts  and  gouges  to 
hoses  that  have  experienced  rough 
handling,  such  as  being  dragged  across 
uneven  ground  or  over  rough  structures 
during  deliveries. 

For  the  reasons  outlined  above,  we  are 
requiring  a  hose  management  program 
for  liquid  transfer  hoses  carried  on  cargo 


tanks  that  transport  liquefied 
compressed  gases.  Although  the 
accident  data  and  analysis  focused  on 
unloading  operations  involving  LPG  and 
anhydrous  ammonia,  the  preventive 
measures  are  equally  applicable  to 
unloading  operations  for  all  liquefied 
compressed  gases.  The  requirements 
include  tests  of  new  and  repaired  hose 
assemblies;  safety  checks  of  hoses  after 
each  unloading;  monthly  and  annual 
hose  assembly  inspections;‘and  specific 
rejection  criteria. 

The  hose  management  program 
applies  to  delivery  hose  assemblies  on 
cargo  tank  motor  vehicles  used  to 
transport  liquefied  compressed  gases. 
For  purposes  of  this  rule,  a  “delivery 
hose  assembly”  is  defined  as  a  liquid 
delivery  hose  and  its  attached 
couplings.  During  Committee 
deliberations,  certain  Committee 
members  described  instances  in  the 
field  when  it  is  necessary  to  attach 
“adapters”  to  the  end  of  a  delivery  hose 
assembly  to  unload  product  from  the 
cargo  tank  into  the  receiving  container. 
Because  these  adapters  are  not  regularly 
attached  to  the  liquid  delivery  hose  and 
its  couplings,  they  are  not  considered 
part  of  the  delivery  hose  assembly  for 
purposes  of  the  hose  management 
program. 

The  hose  management  program 
requires  an  operator  to  remove  and 
replace  damaged  hose  sections  and  to 
correct  any  defects  discovered  in  hoses 
or  hose  assemblies.  The  operator  is 
required  to  pressure  test  a  repaired  hose 
at  a  minimum  of  120  percent  of  the 
maximum  working  pressure  of  the  hose 
before  placing  it  back  in  service.  A 
pressure  test  is  not  required  if  the 
operator  corrects  defects  such  as 
replacing  or  tightening  loose  or  missing 
bolts  or  fastenings  on  bolted  hose 
assembly  couplings,  provided  no 
slipping  of  the  coupling  has  occiured. 

The  annual  hose  inspection  must  be 
conducted  by  a  Registered  Inspector  as 
part  of  the  leakage  test  procedures 
already  required  by  tha  HMR,  making 
updating  of  registration  unnecessary. 

For  hoses  not  permanently  attached  to 
the  cargo  tank  motor  vehicle,  the  annual 
hose  test  does  not  necessarily  have  to  be 
done  by  the  same  Registered  Inspector 
or  at  the  same  time  as  the  leakage  test 
for  the  cargo  tank  motor  vehicle. 

Discharge  System  Inspection  and 
Maintenance 

Another  area  of  emphasis  identified 
by  the  Committee  with  respect  to 
prevention  of  incidents  during 
unloading  was  targeted  at  leaks  from 
piping  systems — defined  by  the 
Committee  to  include  any  component 
other  than  the  delivery  hose  assembly 


that  contains  product  during  unloading. 
Again,  the  incident  data  indicate  that 
leaks  from  piping  components  during 
imloading  are  a  cause  of  a  significant 
proportion  of  the  reported  incidents. 

The  Committee  heard  presentations 
from  two  pump  manufacturers  about 
how  pumps  function  and  how  they 
should  be  maintained.  The  Committee 
also  investigated  meters  and  other 
piping  components. 

Because  of  the  incident  data  and  the 
constant  wear  on  piping  components, 
we  are  requiring  a  program  of 
inspections  and  tests  for  piping  systems 
in  cargo  tanks  that  transport  liquefied 
compressed  gases.  The  inspection  and 
testing  program  is  similar  to  the 
program  required  for  hoses.  Piping 
system  inspections  and  tests  must 
include  monthly  checks  of  internal  self¬ 
closing  stop  valves  for  closure,  testing  of 
linkages  designed  to  close  internal  self¬ 
closing  stop  valves  during  emergencies, 
visual  inspections  of  all  piping  system 
components,  and  rejection  criteria  for 
piping  system  components. 

Pre-Delivery  Safety  Check 

As  an  additional  means  to  prevent 
unintentional  releases  from  cargo  tank 
delivery  hose  assemblies  and  piping,  the 
person  unloading  liquefied  compressed 
gases  from  a  cargo  tank  must  visually 
check  those  components  of  the 
discharge  system  that  are  readily 
observed  during  the  normal  course  of 
unloading.  This  check  must  be  done 
before  each  delivery  after  the  pressure 
in  the  discharge  system  has  reached  at 
least  equilibrium  with  the  pressure  in 
the  cargo  tank.  This  check  should  assure 
that  all  connections  are  secure  and  that 
each  component  of  the  discharge 
system,  including  delivery  hose 
assemblies  and  piping,  is  of  sound 
quality  and  free  of  defects  detectable 
through  visual  observation  and  audio 
awareness. 

B.  Identification 

We  cire  establishing  new  attendance 
provisions  applicable  to  unloading  of 
LPC  and  anhydrous  ammonia.  The 
attendance  provisions  in  §  177.834(i), 
which  we  are  revising  for  clarity  and 
consistency,  will  apply  to  all  other  cargo 
tank  loading  and  unloading  operations. 
We  are  making  the  following  changes  to 
the  HMR: 

•  A  definition  for  “metered  delivery 
service.” 

•  Revised  regulations  for  monitoring 
the  unloading  operations  of  LPC  and 
anhydrous  ammonia  in  metered 
delivery  service. 

•  Revised  regulations  for  monitoring 
the  unloading  operations  of  liquefied 
compressed  gases. 
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Definition  for  “Metered  Delivery 
Service” 

The  Committee  recommended  that  the 
attendance  requirements  in  the  HMR 
take  account  of  the  differences  in  design 
and  configuration  of  cargo  tank  motor 
vehicles  delivering  LPG  and  anhydrous 
ammonia.  Unloading  of  LPG  and 
anhydrous  ammonia  from  large-capacity 
cargo  tanks  through  large-diameter 
delivery  hoses  involves  the  transfer  of 
thousands  of  gallons  of  product  into 
large  storage  containers  at  a  rate  of  200- 
400  gallons  per  minute.  Typically,  the 
vehicle  is  unloaded  through  a  short 
delivery  hose  (less  than  25  feet). 

Note:  As  an  aid  to  the  reader,  units  of 
measure  in  this  preamble  are  expressed  in 
U.S.  standard  or  customary  units.  In  the 
regulatory  text,  consistent  with  the 
requirements  of  §  171.10  of  the  HMR,  they 
are  expressed  using  the  International  System 
of  Units  (“SI”  or  metric)  as  the  regulatory 
standard,  followed  in  parentheses  by  the  U.S. 
standard  unit. 

Cargo  tank  motor  vehicles  that  unload 
LPG  or  anhydrous  ammonia  through 
small-diameter  delivery  hoses  differ  in 
design  and  operation.  These  vehicles  are 
used  almost  exclusively  for  deliveries  in 
which  small  volumes  of  product  are 
transferred  to  small  storage  containers  at 
metered  flow  rates  much  lower  than 
those  used  in  other  unloading 
operations.  The  average  delivery  for 
these  vehicles  involves  the  transfer  of 
fewer  than  170  gallons  of  product  at  a 
rate  of  40-60  gallons  per  minute 
through  a  delivery  hose  that  commonly 
ranges  from  100  to  150  feet  in  length. 

To  account  for  these  differences,  we 
are  defining  a  new  term — “metered 
delivery  service.”  The  definition  for 
“metered  delivery  service”  is  an 
unloading  operation  conducted  at  a 
metered  flow  rate  of  100  gallons  per 
minute  or  less  through  an  attached 
delivery  hose  with  a  nominal  inside 
diameter  of  1.25  inches  or  less. 

Monitoring  Unloading  Operations  for 
Metered  Delivery  Service 

By  far  the  most  common  unloading 
scenario  for  cargo  tank  motor  vehicles  in 
metered  delivery  service  is  the  delivery 
of  propane  for  heating  and  cooking  by 
households  and  small  businesses,  and 
for  light  industrial  applications.  In  these 
settings,  the  vehicle  is  typically 
positioned  in  the  customer’s  driveway, 
farm  lane,  or  parking  euea,  and  the 
customer’s  storage  container  is  located 
to  the  side  or  rear  of  the  facility.  The 
storage  container  may  be  located  more 
than  25  feet  from  the  nearest  point  of 
vehicle  access,  and  can  be  up  to  150  feet 
away  in  extreme  cases.  Fences, 
buildings,  vegetation,  or  other 


obstructions  may  make  it  impossible  to 
maintain  an  unobstructed  view  of  the 
cargo  tank  from  the  position  of  the 
storage  container. 

The  delivery  hose  on  a  cargo  tank 
motor  vehicle  in  metered  delivery 
service  remains  attached  and  full  of 
product  diuing  transit.  It  is  equipped 
with  a  hose  end  valve  that  the  attendant 
opens  and  closes  to  start  and  stop  the 
flow  of  product  into  a  customer 
container  in  the  course  of  each  delivery. 
As  a  result,  an  attendant  located  at  the 
receiving  container  has  a  ready  means  to 
shut  off  the  flow  of  gas  in  the  event  of 
a  leak  at  the  connection  to  the  receiving 
container.  An  attendant  located  at  the 
vehicle  end  of  the  system  could  respond 
to  such  a  leak  by  closing  the  vehicle’s 
internal  self-closing  stop  valve,  but 
product  in  the  downstream  piping  and 
hose  could  still  continue  to  escape  until 
the  hose  empties.  Attendance  at  the 
position  of  the  receiving  container  has 
the  advantage  of  facilitating  more 
effective  mitigation  of  releases  at  the 
connection  to  the  receiving  container 
through  use  of  the  hose  end  valve. 

Attendance  at  the  receiving  container 
also  addresses  safety  concerns  about 
overfilling.  The  primary  tool  used  to 
ensure  against  overfilling  is  a  fixed 
maximum  liquid  level  gauge  mounted 
on  customer  containers.  Propane 
industry  safety  procedvues  emphasize 
the  need  for  close  attendance  of 
receiving  containers  to  ensure  that  this 
gauge  is  monitored  as  necessary  to 
prevent  overfilling. 

While  these  considerations  favor 
attendance  at  receiving  containers, 
attendance  at  the  vehicle  end  of  the 
unloading  system  can  effectively  ensure 
prompt  mitigation  of  releases  from  hose 
assemblies,  piping,  pump  seals,  or  other 
components  of  the  unloading  system 
through  closme  of  the  internal  self¬ 
closing  stop  valve.  A  requirement  for 
attendance  at  one  end  of  the  unloading 
system  to  the  exclusion  of  the  other 
would  thus  be  inappropriate.  Therefore, 
the  Committee  agreed  that  the  attendant 
should  monitor  both  ends  of  the 
delivery  system.  Because  of  concerns 
about  potential  cost  and  other  factors, 
the  Committee  agreed  that  using  two 
persons  to.  monitor  unloading 
operations  is  not  a  viable  option. 

This  final  rule  requires  the  qualified 
person  attending  the  imloading 
operation  to  remain  within  150  feet  of 
the  cargo  tank  and  within  25  feet  of  the 
delivery  hose  throughout  the  unloading 
operation.  In  addition,  the  qualified 
person  must  observe  the  cargo  tank,  the 
receiving  container,  and  the  delivery 
hose  at  least  once  every  five  minutes 
during  imloading  operations  that  take 
more  than  five  minutes  to  complete.  For 


purposes  of  this  requirement,  the 
qualified  person  is  not  required  to  be  in 
position  to  view  the  entire  length  of  the 
delivery  hose. 

This  requirement  should  assure  that 
leaks  are  detected  before  a  substantial 
release  occurs.  Many  of  the  releases  that 
occur  during  metered  delivery 
operations  occur  in  close  proximity  to 
the  attendant  and  are  thus  detected 
immediately.  In  any  event,  substantial 
releases  should  usually  be  evident  to  the 
attendant  at  any  point  along  the  delivery 
hose,  whether  or  not  such  releases  occur 
close  to  the  attendant  or  within  the 
attendant’s  field  of  view.  Indeed, 
industry  experience  has  been  that 
substantial  leaks  during  unloading  are 
typically  detected  first  by  sound  rather 
than  by  sight,  regardless  of  the  position 
of  the  attendant  relative  to  the  cargo 
tank  or  the  source  of  the  leak.  Large 
ruptures  and  similar  mechanical  failures 
are  accompanied  by  loud  pops  or  bangs, 
followed  by  the  hiss  of  escaping  gas, 
both  of  which  should  be  audible  at  a 
significant  distance  in  most 
environments.  Even  small  releases  can 
cause  changes  in  pump  sound  or 
vibration,  or  oscillation  in  the  delivery 
hose  that  are  detectable  by  an 
experienced  qualified  person  located 
within  25  feet  of  the  delivery  hose. 

Monitoring  Unloading  Operations  for 
Other  Than  Metered  Delivery  Service 

For  a  cargo  tank  in  other  than  metered 
delivery  service,  as  well  as  for  all  cargo 
tanks  in  LPG  and  anhydrous  ammonia 
service,  a  manual  emergency  discharge 
control  system  is  located  on  or  within 
the  cargo  tank  itself.  Any  releases  that 
occur  during  unloading  are  detectable 
from  the  position  of  the  cargo  tank 
because  of  the  short  delivery  hose  used; 
therefore,  safety  considerations  favor 
attendance  from  that  position.  Thus,  for 
unloading  of  anhydrous  ammonia  and 
LPG  in  other  than  metered  delivery 
service,  and  for  other  liquefied 
compressed  gases  in  all  types  of  service, 
the  qualified  person  attending  the 
unloading  operation  must  be  positioned 
within  25  feet  of  the  cargo  tank  during 
unloading.  The  qualified  person  must 
maintain  an  unobstructed  view  of  the 
cargo  tank  and  the  delivery  hose  to  the 
maximum  extent  possible  during 
unloading,  except  during  short  periods 
when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  tank.  For 
purposes  of  this  “unobstructed  view” 
requirement,  the  qualified  person  is  not 
required  to  be  in  position  to  view  the 
entire  length  of  the  delivery  hose. 
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Monitoring  Unloading  Operations  for 
Dual  Service  Vehicles 

Where  cargo  tank  motor  vehicles  in 
anhydrous  ammonia  or  LPG  service  are 
equipped  to  unload  with  both  small 
diameter  delivery  hoses  (1.25  inch 
nominal  inside  diameter  or  less)  and 
larger  diameter  delivery  hoses,  the 
requirements  for  attending  unloading 
operations  for  metered  delivery  service 
apply  when  such  vehicles  are  being 
used  to  transfer  product  at  a  metered 
flow  rate  of  100  gallons  per  minute  or 
less  through  the  small  diameter  hose. 
The  attendance  requirements  applicable 
to  unloading  operations  for  other  than 
metered  delivery  service  apply  at  all 
other  times. 

Taken  together,  the  Committee 
believes  that  the  new  attendance 
requirements  will  provide  the  flexibility 
necessary  to  accommodate  the  need  to 
ensure  that  both  ends  of  the  unloading 
system  can  be  monitored  effectively 
and,  in  combination  with  new 
inspection  and  emergency  discharge 
control  requirements,  will  provide 
greater  safety  benefits  on  a  cost-effective 
basis. 

C.  Mitigation 

The  Committee  considered 
alternatives  to  the  current  regulatory 
requirements  for  emergency  discharge 
control  with  a  view  towards  assessing 
their  effectiveness  and  the  need  for 
modifications.  We  are  making  the 
following  revisions  to  the  current 
requirements  for  equipment  designed  to 
minimize  the  consequences  of  an 
unintentional  release  of  a  liquefied 
compressed  gas: 

•  Modification  of  the  performance 
standard  for  a  passive  means  to  shut 
down  imloading — ^that  is,  one  that 
operates  without  human  intervention. 

•  Modification  of  the  current 
requirements  for  emergency  discharge 
control  equipment  on  cargo  tanks 
transporting  liquefied  compressed  gases 
to  account  for  varying  degrees  of  risk 
presented  by  specific  materials. 

•  New  requirements  for  design  and 
certification  of  emergency  discharge 
control  equipment. 

•  A  new  requirement  that  all  internal 
self-closing  stop  valves  on  MC  330  and 
MC  331  cargo  tanks  and 
nonspecification  cargo  tanks  authorized 
by  §  173.315(k)  with  water  capacities 
less  than  or  equal  to  3,500  gallons  be 
equipped  with  a  fusible  element. 
Fusible  elements  are  currently  required 
on  cargo  tanks  with  capacities  greater 
than  3,500  water  gallons. 

•  A  requirement  for  unloading 
operating  procedures  to  be  maintained 
on  cargo  tank  motor  vehicles. 


Modification  of  the  Performance 
Standard  for  Passive  Means  To  Shut 
Down  Unloading 

A  “passive”  means  to  shut  down 
unloading  when  a  leak  is  detected  is  one 
that  operates  automatically,  that  is, 
without  human  intervention.  The 
current  regulation  at  §  178.337- 
ll(a)(l)(i)  of  the  HMR  requires  that 
“each  internal  self-closing  stop  valve 
and  excess  flow  valve  must 
automatically  close  if  any  of  its 
attachments  are  sheared  off  or  if  any 
attached  hoses  or  piping  are  separated.” 

It  was  reported  to  the  Committee  that 
§  178.337-ll(a)(l)(i)  has  been  a  source 
of  confusion  since  it  was  amended  in 
1989.  This  section  might  be  read  as 
requiring  an  excess  flow  valve  or  an 
internal  self-closing  stop  valve  with  an 
integral  excess  flow  valve  or  excess  flow 
feature  to  close  automatically  at  any 
time  if  any  attachments  were  sheared  off 
or  attached  hoses  or  piping  were 
separated  regardless  of  the  rate  of  flow 
of  product  through  the  valve.  An  excess 
flow  valve  is  only  required  to  close  if  its 
flow  rating  as  established  by  the  original 
manufacturer  is  exceeded.  In  this  final 
rule,  we  are  clarifying  the  current 
regulations  to  accurately  reflect  an 
excess  flow  valve’s  performance 
capabilities.  The  clarification  appears  in 
§1 78.33  7-8{a)(4)(iv). 

None  of  the  unloading  incidents 
examined  by  the  Committee  involve 
complete  separations  of  piping.  Indeed, 
incidents  involving  piping  and  other 
discharge  system  components  on  the 
cargo  trnik  itself  usually  involve 
relatively  small  leaks  or  releases. 

Because  complete  separations  of  piping 
during  cargo  tank  unloading  operations 
are  unlikely  to  occur,  the  Committee 
concluded  that  RSPA  should  modify  the 
current  performance  standard  for 
passive  shut-down.  Thus,  in  this  final 
rule,  a  passive  means  to  shut  off  the 
flow  of  product  is  defined  as  one  that  is 
.  designed  to  shut  off  the  flow  of  product 
without  the  need  for  human 
intervention  in  the  event  of  an 
unintentional  release  caused  by  a 
complete  hose  separation. 

With  respect  to  shearing  off  of  piping, 
the  requirement  for  automatic  shut¬ 
down  in  the  event  of  a  complete  pipe 
separation  is  modified  to  apply  only  to 
shearing  off  of  piping  directly  attached 
to  an  excess  flow  valve  or  an  internal 
self-closing  stop  valve  with  an  integral 
excess  flow  valve  or  excess  flow  feature. 
The  modification  requires  the  valve  to 
close  automatically  when  emy  piping 
mounted  directly  on  the  valve  is 
sheared  off  at  a  point  before  the  first 
.  valve,  pump,  or  fitting  downstream  from 
the  excess  flow  valve  or  excess  flow 


feature  if  the  flow  of  product  reaches  the 
rated  flow  of  gas  or  liquid  specified  by 
the  original  valve  manufacturer.  The 
current  requirement  for  installation  of 
additional  downstream  excess  flow 
valves  if  branching  or  other  restrictions 
reduce  the  flow  rating  to  less  than  that 
of  the  excess  flow  valve  at  the  cargo 
tank  is  eliminated. 

Modification  of  Requirements  for 
Emergency  Discharge  Control 
Equipment 

The  Committee  considered  two  types 
of  emergency  discharge  control 
equipment:  (1)  Passive  means  to  shut 
down  unloading,  and  (2)  off-truck 
remote  shut-off  equipment  that  can  be 
activated  by  a  person  attending  an 
unloading  operation  at  a  distance  from 
the  cargo  tank.  The  Committee  also 
discussed  different  cargo  tank  motor 
vehicle  configurations  and  capacities 
with  a  view  towards  determining  the 
most  appropriate  equipment  for  each 
configuration  and  operating  situation. 

a.  Passive  shut-down.  For  cargo  tanks 
transporting  LPC  and  anhydrous 
ammonia  in  other  than  metered  delivery 
service,  the  Committee  agreed  that  a 
requirement  for  a  means  to  shut  off  the 
flow  of  product  without  human 
intervention  in  the  event  of  a  complete 
liquid  hose  separation  is  justified 
because  of  higher  flow  rates  during 
unloading  and  the  relatively  low 
projected  cost  of  technology  currently 
being  developed.  The  Committee 
recommended  that  each  MC  330  and 
MC  331  cargo  tank  intended  for 
transportation  of  LPC  or  anhydrous 
ammonia  in  other  than  metered  delivery 
service  must  be  equipped  with  a  passive 
means  to  shut  down  unloading  that  is 
designed  to  shut  off  the  flow  of  product 
in  the  event  of  unintentional  releases 
resulting  fi-om  complete  liquid  transfer 
hose  separations  only. 

The  Committee  discussed  at  length 
the  timeframe  within  which  the  passive 
means  should  operate.  The  Committee 
agreed  that  the  regulation  should 
require  shut  down  of  unloading  within 
a  specified  timeframe.  Most  of  the 
technology  currently  being  developed  is 
designed  to  shut  off  the  flow  of  product 
within  10  seconds.  However,  the 
Committee  was  concerned  that  none  of 
this  technology  has  been  operationally 
tested  with  liquefied  compressed  gases. 
The  Committee  was  also  concerned  that 
the  characteristics  of  specific  materials 
could  make  it  difficult  to  shut  down 
unloading  immediately.  For  this  reason, 
this  final  rule  requires  that  a  passive 
means  to  shut  off  the  flow  of  product 
must  operate  without  human 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
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complete  liquid  transfer  hose 
separation.  We  encourage  the  industry 
to  develop  technology  that  operates 
effectively  and  reliably  in  a  shorter 
amount  of  time.  Faster  shut-down 
means  that  serious  consequences 
resulting  from  unintentional  releases  are 
less  likely. 

We  believe  that  the  safety  benefits  of 
a  passive  means  to  shut  down  unloading 
justify  its  use  on  cargo  tcmks  that 
transport  Division  2.3  materials — gases 
that  are  poisonous  by  inhalation.  An 
unintentional  release  of  a  Division  2.3 
material  can  have  devastating 
consequences  if  it  is  not  controlled 
quickly.  In  addition,  we  believe  that 
materials  transported  in  other  than 
metered  delivery  service  that  present 
the  same  hazards  as  LPG  and  anhydrous 
ammonia  should  be  tremsported  in  cargo 
tanks  with  a  passive  shut-down 
capability.  The  concerns  about  high 
flow  rates  during  unloading  apply 
equally  to  these  materials  as  to  LPG  and 
anhydrous  ammonia.  Thus,  we  are 
adopting  the  Committee’s 
recommendation  for  passive  shut-down 
to  require  that  all  shipments  of  gas 
poisonous  by  inhalation  (Division  2.3 
materials),  and  shipments  in  other  than 
metered  delivery  service  of  non¬ 
flammable  compressed  gas  (Division  2.2 
materials)  with  a  subsidiary  hazard, 
flammable  gas  (Division  2.1  materials), 
and  anhydrous  ammonia  must  be 
transported  in  cargo  tanks  equipped 
with  a  means  to  shut  off  the  flow  of 
product  without  human  intervention 
within  20  seconds  of  an  unintentional 
release  caused  by  a  complete  liquid 
transfer  hose  separation. 

In  many  instances,  the  equipment 
utilized  to  meet  the  proposed 
requirement  for  passive  shut-down  may 
be  contained  in  the  delivery  hose 
assembly.  The  Committee  heard  fi’om  at 
least  two  vendors  that  have  developed 
passive  shut-down  technology  based  on 
specially  equipped  delivery  hose 
assemblies. 

We  are  aware  that  a  number  of  owners 
or  operators  of  facilities  receiving 
liquefied  compressed  gases  from  cargo 
tank  motor  vehicles  require,  as  a 
condition  of  unloading,  that  the  cargo 
tank  operator  utilize  the  facility’s  hose 
assembly  for  the  unloading  operation.  In 
most  cases,  such  facility  hoses  are 
subject  to  standards  of  the  Occupational 
Safety  and  Health  Administration  • 
(OSHA)  of  the  Department  of  Labor  and/ 
or  state  requirements  that  are  consistent 
with  the  recommendations  of  the 
National  Fire  Protection  Association 
(NFPA). 

For  those  situations  where  a  facility 
requires  the  use  of  its  own  hose 
assembly  for  unloading  and  the  cargo 


tank  operator  relies  on  a  specially  fitted 
delivery  hose  to  comply  with  the 
requirement  for  passive  emergency  shut¬ 
down,  the  new  regulation  permits 
unloading  provided  two  conditions  are 
met.  First,  the  qualified  person 
monitoring  the  unloading  operation 
must  remain  within  arm’s  reach  of  the 
mechanical  means  of  closure  for  the 
internal  self-closing  stop  valve 
throughout  the  unloading  operation 
except  for  short  periods  when  it  is 
necessary  to  activate  controls  or  monitor 
the  receiving  container.  Second,  the 
qualified  person  monitoring  the 
unloading  operation  must  visually 
examine  the  facility  hose  for  obvious 
defects  prior  to  beginning  unloading. 

b.  Off-truck  remote  shut-offs.  For 
cargo  tanks  transporting  LPG  and 
anhydrous  ammonia  in  metered 
delivery  service,  the  Committee  agreed 
that  a  passive  shut-down  capability  is 
not  justified  in  terms  of  costs  versus 
benefits.  These  cargo  tanks  deliver  LPG 
or  anhydrous  ammonia  through  small 
diameter  hoses  at  low  flow  rates. 

Delivery  times  commonly  average  3-5 
minutes.  The  discheuge  rate  serves  as  a 
limiting  factor  on  risk — over  a  period  of 
seconds  or  even  minutes,  the  average 
amount  of  product  released  in  an 
incident  will  be  relatively  small. 

At  the  same  time,  however,  the 
Committee  agreed  that  the  qualified 
person  attending  the  unloading  of  a 
cargo  tank  in  metered  delivery  service 
must  be  able  to  quickly  mitigate  an 
unintentional  release  to  prevent 
significant  consequences.  Thus,  the 
Committee  recommended  that  a  cargo 
tank  motor  vehicle  in  metered  delivery 
service  for  LPG  or  anhydrous  ammonia 
must  be  equipped  with  an  off-truck 
remote  means  to  close  the  internal  self¬ 
closing  stop  valve  and  shut  off  all 
motive  and  auxiliary  power  equipment 
when  activated  by  a  qucdified  person 
attending  the  unloading  of  the  cargo 
tank  motor  vehicle.  The  activation 
device  must  not  be  capable  of  reopening 
the  internal  self-closing  stop  valve  once 
it  has  been  closed  in  an  emergency:  this 
is  to  assure  that  an  operator  cannot 
unintentionally  restart  the  flow  of 
product  with  the  off-truck  remote 
during  an  emergency. 

We  recognize  that  even  reliable,  well- 
designed  wireless  transmitter/receiver 
systems  cannot  be  expected  to  function 
in  every  circumstance.  In  a  small 
percentage  of  cases,  signal  interference 
may  require  the  attendant  to  change 
position  before  such  a  system  will 
function.  In  a  very  small  number  of 
cases,  unusual  site  conditions  may  make 
it  impossible  to  operate  such  a  system 
at  all.  The  latter  could  occur  where 
signal  interference  is  particularly  severe 


(e.g.,  at  a  radio  tower)  or  where  the  use 
of  a  wireless  transmitter  is  prohibited 
(e.g.,  at  a  construction  site  where 
blasting  operations  are  being 
conducted).  Under  the  final  rule,  such 
limitations  are  considered  acceptable. 

We  also  recognize  that  some  deliveries 
will  be  made  under  conditions  where  an 
otherwise  operable  wireless  transmitter/ 
receiver  system  cannot  be  used  or  might 
not  function  and  believe  that  the  other 
safety  featmes  of  this  proposed  rule 
should  be  considered  sufficient  in  such 
cases.  Accordingly,  the  final  rule  does 
not  prohibit  deliveries  in  such 
circumstances. 

The  Committee  did  not  want  to  limit 
operators  of  cargo  tanks  to  a  single  type 
of  off-truck  remote  shut-off  technology. 
While  most  include  radio  firequency 
devices,  the  Committee  is  aware  of  at 
least  one  off-truck  remote  shut-off 
device  that  is  located  at  the  end  of  a 
specially  configured  delivery  hose.  This 
technology  increases  the  abrasion- 
resistance  of  a  hose,  thereby  reducing 
the  potential  for  hose  failures,  and  has 
the  added  feature  of  shutting  down  the 
flow  of  product  without  human 
intervention  in  the  event  of  either  a 
delivery  hose  leak  or  a  complete 
separation  of  the  delivery  hose.  Where 
the  final  rule  includes  a  requirement  for 
the  qualified  person  to  carry  the  off- 
truck  remote  activation  device  at  all 
times  during  the  unloading  process, 
there  is  an  exception  for  a  system  that 
places  the  remote  shut-down  device  at 
the  end  of  the  delivery  hose  emd  that 
also  includes  an  automatic  shut-down 
feature  that  reacts  to  both  hose  leaks  and 
complete  hose  separations. 

There  are  several  important  safety 
benefits  associated  with  an  off-truck 
remote  shut-off  capability.  In  the  event 
of  an  unintentional  release,  the  qualified 
person  will  be  able  to  quickly  close  the 
internal  self-closing  stop  valve,  thereby 
minimizing  the  amount  of  product 
released.  The  qualified  person  will  also 
be  able  to  quickly  shut  off  the  vehicle’s 
engine  and  thus  eliminate  a  possible 
ignition  source.  Further,  the  qualified 
person  will  not  be  placed  in  harm’s  way 
by  having  to  approach  the  vehicle 
during  an  incident  when  it  may  be 
enveloped  in  vapors  of  released  product 
or  engulfed  in  flames  if  there  is  a  fire  at 
the  point  of  release.  These  safety 
benefits  are  so  significant  that  we  are 
adopting  the  Committee’s 
recommendation  to  require  that  each 
cargo  tank  in  metered  delivery  service 
trarisporting  a  non-flammable 
compressed  gas  (Division  2.2  material) 
with  a  subsidiary  hazard,  a  flammable 
gas  (Division  2.1  material),  or  anhydrous 
ammonia  have  an  off-truck  remote  shut- 
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off  capability  designed  in  accordance 
with  die  Committee’s  recommendation. 

c.  Cargo  tank  size  and  emergency 
discharge  control.  The  size  of  cargo 
tanks  that  transport  LPG  or  anhydrous 
ammonia  in  metered  delivery  service 
varies.  Most  have  a  water  capacity  of 
3,500  gallons  or  less.  However,  we  know 
of  between  150  and  170  cargo  tanks 
transporting  LPG  and  anhydrous 
ammonia  in  metered  delivery  service 
with  capacities  greater  than  3,500 
gallons.  The  Committee  discussed 
whether  larger  capacity  vehicles  in 
metered  delivery  service  present 
increased  risks  to  life,  health,  property, 
or  the  environment.  RSPA  believes  that 
the  capacity  of  a  cargo  tank  could  have 
a  significant  effect  on  the  worst-case 
consequences  of  an  incident, 
particularly  where  the  qualified 
person’s  view  of  the  vehicle  is 


obstructed  or  obscured.  To  address 
these  concerns,  this  final  rule  requires 
that  cargo  tanks  with  capacities  greater 
than  3,500  water  gallons  transporting 
LPG  and  anhydrous  ammonia  in 
metered  delivery  service  must,  for 
obstructed  view  deliveries,  in  addition 
to  an  off-truck  remote  shut-off 
capability,  have  either:  (1)  A  passive 
shut-dovra  capability  to  shut  off  the 
flow  of  product  without  hiunan 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
complete  hose  separation,  or  (2)  a  means 
to  automatically  shut  off  the  flow  of 
product  unless  prompted  at  least  once 
every  five  minutes  during  the  unloading 
operation  by  the  person  attending  the 
imloading  operation  (e.g.,  an  off-truck 
remote  shut-off  capability  with  a  query 
feature).  These  types  of  emergency 
discharge  control  will  assure  that  the 


uiiloading  operation  will  shut  down 
even  if  the  qualified  person  is 
incapacitated. 

Here  again,  we  believe  that  the  safety 
issues  apply  equally  to  certain  cargo 
tanks  transporting  other  liquefied 
compressed  gases  in  metered  delivery 
service  with  hazards  siinilar  to  IPG  and 
anhydrous  ammonia.  Thus,  this 
requirement  is  adopted  for  all  non¬ 
flammable  compressed  gases  (Division 
2.2  materials)  with  a  subsidiary  hazard, 
flammable  gases  (Division  2.1 
materials),  and  anhydrous  ammonia  in 
metered  delivery  service  in  cargo  tanks 
with  capacities  greater  than  3,500  water 
gallons. 

The  following  table  smnmarizes  the 
provisions  of  this  final  rule  for 
emergency  discharge  control  equipment 
on  cargo  tanks  transporting  liquefied 
compressed  gases: 


Material 

Cargo  tank  capacity 

Delivery 

service 

New  required  emergency  discharge  control 
equipment 

1.  Division  2.2  materials  with  no  subsidiary 

All  . . . 

All  . 

None. 

hazard,  excluding  anhydrous  ammonia. 

2.  Division  2.3  materials . 

All  . 

All  . . 

Passive  shut-down  capability. 

Passive  shut-down  capability. 

3.  Division  2.2  materials  with  a  subsidiary  haz¬ 
ard,  anhydrous  ammonia,  and  Division  2.1 

All  . 

Other  than  metered 
delivery  service. 

materials. 

4.  Division  2.2  materials  with  a  subsidiary  haz¬ 
ard,  anhydrous  ammonia,  and  Division  2.1 

3,500  water  gallons  or 
less. 

Metered  delivery  serv¬ 
ice. 

Off-truck  remote  shut-down  capability. 

materials. 

5.  Division  2.2  materials  with  a  subsidiary  haz- 

Greater  than  3,500 

Metered  delivery  serv- 

Off-truck  remote  shut-down  capability,  and, 

ard,  anhydrous  ammonia,  and  Division  2.1 
materials  in  cargo  tanks. 

water  gallons. 

ice. 

for  obstructed  view  deliveries  where  per¬ 
mitted  by  the  regulations,  an  off-truck  re¬ 
mote  with  a  query  feature  or  passive  shut¬ 
down  capability. 

We  believe  that  passive  shut-down 
and  off-truck  remote  technology 
provides  such  important  safety  benefits 
that  all  cargo  tanks  transporting 
liquefied  compressed  gases  except  for 
Division  2.2  materials  with  no 
subsidiary  hazard  (excluding  anhydrous 
ammonia)  should  be  equipped  with  one 
or  the  other,  depending  on  the  type  of 
service  in  which  they  operate.  The  risks 
presented  by  Division  2.2  materials  with 
no  subsidiary  hazard  are  not  sufficient 
to  justify  either  a  passive  shut-down 
capability  or  an  off-truck  remote  shut-off 
capability.  Accordingly,  MC  330  and 
MC  331  specification  cargo  tank  motor 
vehicles  and  nonspecification  cargo 
tank  motor  vehicles  authorized  under 
§  173.315(k)  of  the  HMR  currently  in 
operation  must  be  equipped  in 
accordance  with  the  above  table.  The 
timing  of.the  retrofit  is  discussed  in 
detail  under  “Implementation 
Schedule’’  below. 


Design  and  Certification  of  Emergency 
Discharge  Control  Equipment 

We  are  also  instituting  specific 
requirements  for  certifying  the  design 
and  installation  of  emergency,  discharge 
control  equipment.  Off-truck  remote 
shut-off  equipment  must  be  installed 
under  the  supervision  of  a  Registered 
Inspector,  who  must  certify  that  it  is 
installed  according  to  the 
manufacturer’s  specifications.  The 
design  for  passive  shut-down  equipment 
must  be  certified  by  a  Design  Certifying 
Engineer  and  its  installation  must  be 
supervised  by  a  Registered  Inspector. 
Separate  certification  of  emergency 
discharge  control  equipment  will  allow 
a  manufacturer  of  an  MC  331  cargo  tank 
to  build  cmd  certify  a  cargo  temk  without 
installing  an  emergency  discharge 
control  system.  The  Committee  was 
concerned  that  the  requirement  for 
emergency  discharge  control  is 
dependent  on  the  type  of  service  in 
which  the  tank  is  operated,  and  that  the 
manufacturer  cannot  be  expected  to 
know  how  it  will  be  operated  at  the  time 


of  manufactiure.  The  Committee  was 
also  concerned  that  cargo  tank 
manufacturers  may  not  have  the 
specialized  expertise  necessary  to  install 
and  certify  the  performance  of  the 
emergency  discharge  control  technology 
currently  being  developed. 

Some  operators  of  cargo  tank  motor 
vehicles  currently  in  operation  believe 
that  their  passive  shut-down  systems 
meet  the  performance  requirements 
contained  in  this  proposed  regulation. 
The  Committee  believes  that  operators 
should  assiure  that  any  such  systems 
comply  with  the  new  performance 
standard.  Accordingly,  this  final  rule 
requires  that  any  passive  shut-down 
systems  installed  on  cargo  tank  motor 
vehicles  prior  to  July  1,  2001,  must  be 
certified  by  a  Design  Certifying 
Engineer. 

'The  manufacturers  of  internal  self¬ 
closing  stop  valves  with  em  integral 
excess  flow  valve  or  excess  flow  feature 
participating  as  members  of  the 
Committee  advised  the  Committee  that, 
in  addition  to  restrictions  in 
downstream  piping  caused  by  pvunps. 
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other  variables  may  make  such  a  valve 
unsuitable  to  serve  as  a  means  of 
passive  shut-down.  Such  variables 
include  other  restrictions  incorporated 
in  the  discharge  system  (due  to  pipe  and 
hose  dimensions,  branching,  elbows, 
reductions  in  pipe  diameter,  or  other  in¬ 
line  valves  or  fittings),  low  operating 
pressures  as  a  result  of  ambient 
temperatvues,  or  a  partially  closed  valve 
downstream  from  the  excess  flow  valve, 
all  of  which  restrict  the  rate  of  flow 
through  the  excess  flow  valve.  In 
addition,  they  noted  that  operating 
conditions  will  also  produce  different 
flow  rates  affecting  activation  of  the 
valve  for  different  liquefied  compressed 
gases  because  the  properties  vary  from 
one  gas  to  another.  They  advised  the 
Committee  that  such  variables  may 
prevent  activation  of  the  excess  flow 
valve  in  the  event  of  a  complete  hose 
separation. 


Fusible  Elements 

The  Committee  also  discussed  the 
safety  benefits  of  fusible  elements, 
which  provide  a  heat-activated  means 
for  closing  a  valve.  Fusible  elements 
melt  when  subjected  to  sufficiently  high 
temperatures,  hereby  effecting  closure 
of  the  valve  to  which  they  are  affixed. 
The  HMR  cmrently  require  installation 
of  on-truck  remote  closures  with  a 
means  of  thermal  activation  on  MC-331 
cargo  tanks  with  capacities  greater  than 
3,500  gallons.  This  final  rule  requires 
internal  self-closing  stop  valves  to  be 
equipped  with  a  means  of  thermal 
activation  on  all  MC  330,  MC  331,  and 
nonspecification  cargo  tanks  authorized 
under  §  173.315{k)  that  are  not  currently 
so  equipped. 

Operating  Procedures 

We  are  requiring  that  operators  of 
cargo  tank  motor  vehicles  in  liquefied 


compressed  gas  service  carry  operat  ng 
procedures  applicable  to  unloading 
operations  on  or  within  the  cargo  tank 
motor  vehicle.  The  operating  procedures 
must  include  all  information  relevant  to 
the  vehicle’s  emergency  discharge 
control  equipment,  including  the  type 
installed  on  the  vehicle  and,  for  passive 
systems,  the  parameters  within  which  it 
is  designed  to  operate.  This  will  help  to 
assure  that  a  qualified  person  attending 
a  cargo  tank  unloading  operation  is 
familiar  with  and  understands  the 
features  of  the  cargo  tank  motor 
vehicle’s  emergency  discharge  control 
equipment  and  how  it  operates. 

D.  Implementation  Schedule 

The  Committee  discussed 
implementation  issues  in  detail  and 
agreed  on  the  implementation  schedule 
outlined  in  the  following  table  for  the 
new  requirements  in  this  final  rule. 


Section 


Compliance  date 


1 .  New  emergency  discharge  control  equipment: 

a.  §  173.31 5(k)(6) — Authority  for  nonspecification  cargo  tank  motor  vehicles  to  cross  state 
lines  to  travel  to  and  from  qualified  assembly,  repair,  or  requalification  facility. 

b.  §1 73.31 5(n)(2) — For  cargo  tanks  in  other  than  metered  delivery  service  and  for  cargo 
tanks  transporting  Division  2.3  materials,  a  means  to  automatically  shut  off  the  flow  of 
product  without  the  need  for  human  intervention  within  20  seconds  of  an  unintentional 
release  caused  by  complete  hose  separation. 

c.  §1 73.31 5(n)(3) — For  cargo  tanks  in  metered  delivery  service  with  capacity  of  3,500 
water  gallons  or  less,  a  means  to  enable  the  operator  to  stop  the  delivery  from  any  loca¬ 
tion  he  may  need  to  be  during  unloading. 

d.  §1 73.31 5(n)(3)  and  (4),  §177.840(p){2)(ii) — For  cargo  tanks  in  metered  delivery  service 
with  capacity  greater  than  3,500  water  gallons,  a  means  to  enable  the  operator  to  stop 
the  delivery  from  any  location  he  may  need  to  be  during  unloading  AND  for  obstructed 
view  deliveries  either  a  passive  shut-down  capability  OR  a  means  to  shut  down  the  un¬ 
loading  operation  unless  prompted  by  the  operator  at  least  once  every  five  minutes. 

e.  §173.315(p),  §  1 78.337-8(a)(4) — fusible  elements  on  cargo  tanks  with  capacities  less 
than  or  equal  to  3,500  water  gallons. 


July  1,  1999. 

July  1,  2001,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  2001,  cargo  tanks 
currently  in  service  begin  retrofit  at  pressure 
testing  interval. 

July  1,  2001,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  2001,  cargo  tanks 
currently  in  service  begin  retrofit  at  pressure 
testing  interval. 

July  1,  2001,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  2001,  cargo  tanks 
currently  in  service  begin  retrofit  at  pressure 
testing  interval  or  before  July  1 ,  2003.  which¬ 
ever  is  earlier. 

July  1,  1999,  for  newly  manufactured  cargo 
tanks.  Beginning  July  1,  1999,  cargo  tanks 
currently  in  service  begin  retrofit  at  leakage 
test  interval. 


2. 


3. 


Unloading  procedures: 

a.  §  177.840(1) — written  operating  procedures  for  unloading  operations . 

b.  §  177.840(m) — pre-transfer  check  of  discharge  system . 

c.  §177.840(n) — shut  down  of  unloading  in  the  event  of  an  emergency . 

d.  §177.840(0) — daily  test  of  activation  device  for  cargo  tank  motor  vehicles  equipped  with 
off-truck  remote  shut-off  systems. 

e.  §177.840(p) — unloading  procedures  and  attendance  requirements  for  LPG  and  anhy¬ 
drous  ammonia  in  metered  delivery  service. 

f.  §177.840(q) — unloading  procedures  and  attendance  requirements  for  LPG  and  anhy¬ 
drous  ammonia  in  other  than  metered  delivery  service. 

Discharge  system  inspection  and  maintenance  program  for  cargo  tanks  transporting  liquefied 
compressed  gases: 

a.  §  180.407(h) — annual  inspection  of  discharge  system  by  Registered  Inspector  . 

b.  §180.41 6(b)— hose  assembly  marking  . 

c.  §180.41 6(c) — post-delivery  hose  check . 

d.  §180.41 6(d) — monthly  discharge  system  inspections  and  tests  . 

e.  §  180.416(f) — pressure  tests  for  new/repaired  hose  assemblies  . 

f.  §180.41 6(g) — discharge  system  rejection  criteria . 

g.  §  180.407(h)(4):  §180.41 6(d)(5),  (f)(3) — recordkeeping  for  inspections  and  tests  . 


January  1 ,  2000. 

July 

1,  1999. 

July 

1,  1999. 

July 

1,  1999. 

July 

1,  1999. 

July 

1,  1999. 

The 

first  leakage 

July 

1,  2000. 

July 

1,  1999. 

July 

1,  1999. 

July 

1,  1999. 

July 

1,  1999. 

July 

1,  2000. 

Voluntary  compliance  is  authorized 
immediately.  New  or  amended  sections 
of  the  HMR  not  specifically  referenced 


in  the  table  will  become  effective  on 
July  1, 1999. 

The  Committee  agreed  that  the  new 
discharge  system  inspection  and 


maintenance  requirements  and  the 
revised  attendance  provisions 
applicable  to  unloading  of  LPG  and 
anhydrous  ammonia  should  become 
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effective  July  1, 1999.  However,  the 
Committee  believes  that  the  final  rule 
should  allow  time  for  development  and 
testing  of  new  technologies  to  meet  the 
requirements  for  passive  and  off-truck 
remote  shut-off  capability.  The  final  rule 
includes  a  two-year  period  for  this 
purpose. 

The  Committee  is  not  aware  of  any 
passive  shut-off  technology  currently 
installed  and  functioning  on  vehicles  in 
liquefied  compressed  gas  service  that  is 
sufficiently  tested  and  proven  to  meet 
the  proposed  new  standards.  Although 
several  types  have  been  developed  and 
tested  on  a  limited  basis,  none  has  been 
subjected  to  widespread  testing  under 
all  operating  conditions.  Allowing  a 
two-year  development  period  will  give 
industry  sufficient  time  to  install 
prototype  designs  on  ceurgo  tanks, 
operate  the  tanks  for  a  year  while 
conducting  testing,  make  refinements  to 
the  technology  as  necessary,  and  operate 
the  tanks  for  another  year  to  test  the 
refinements.  In-use  testing  under  actual 
winter-delivery  conditions — including 
exposure  to  road  salt,  ice,  damp  weather 
conditions,  and  geographical 
variations — is  essential.  Testing  the 
technology  over  more  than  one  year 
should  result  in  better,  more  reliable 
systems. 

The  argument  above  for  development 
of  passive  shut-off  technology  over  two 
years  to  ensure  reliable  functioning  in 
all  conditions  is  also  applicable  to  off- 
truck  remote  shut-off  technology. 
Industry  has  been  installing  and  testing 
a  number  of  different  radio-firequency 
devices.  Testing  has  shown  that  some  of 
these  devices  were  inadequate.  Further, 
some  in  the  industry  have  discovered 
that  installation  of  ffiese  devices  can 
affect  other  cargo  tank  systems,  resulting 
in  unwanted  or  even  unsafe  conditions 
while  the  vehicle  is  in  operation.  The 
importance  of  a  trial-and-development 
period  is  underscored  by  the  experience 
of  companies  that  have  installed  off- 
truck  remote  shut-off  systems.  Some  of 
these  have  had  to  be  discarded  because 
of  problems  with  reliability,  range, 
transmission/receiving  antennas,  and 
battery  life;  maintenance  difficulties; 
and  inability  to  operate  through 
obstructions. 

Another  factor  arguing  in  favor  of  a 
two-year  development  period  is  that  the 
industry  needs  time  to  develop 
standards  for  installing  off-truck  remote 
shut-off  equipment  on  cargo  tank  motor 
vehicles.  There  are  a  variety  of  different 
make  and  model  vehicles  with  differing 
ignition,  computer,  and  electrical 
systems — all  of  which  can  affect 
installation  of  an  off-truck  remote  shut¬ 
off  device.  The  actual  installation  can 
take  from  half-a-day  to  two  days 


depending  on  the  installer’s  familiarity 
with  the  type  of  vehicle.  A  two-year 
development  period  will  provide 
industry  time  to  develop  installation 
procedures  for  all  different  types  of 
vehicles. 

The  final  rule  also  permits  operators 
to  retrofit  vehicles  with  the  new  safety 
equipment  over  a  five-year  period  on  a 
schedule  consistent  with  a  cargo  tank’s 
five-year  pressure  retest  cycle.  This 
schedule  saves  the  industry  the  cost  of 
taking  a  vehicle  out  of  service  more  than 
once  during  the  five-year  period,  avoids 
conflicts  with  the  peak  periods  of  use 
for  cargo  tanks  in  LPG  and  anhydrous 
ammonia  service,  and  provides  a 
standard  for  implementation  of  this  rule 
that  can  be  checked  easily  during 
roadside  inspections.  No  MC  330,  MC 
331,  or  nonspecification  cargo  tank  used 
to  transport  liquefied  compressed  gases 
will  be  permitted  to  operate  after  its  first 
pressme  testing  interval  occvuring  after 
July  1,  2001,  unless  it  is  equipped  with 
appropriate  emergency  discharge 
control  equipment.  All  equipment 
retrofits  must  be  completed  by  July  1, 
2006. 

Given  the  rates  at  which  cargo  tank 
motor  vehicles  are  rechassised  and 
requalified,  the  Committee  estimates 
that  over  half  of  all  cargo  tank  motor 
vehicles  subject  to  the  proposed  retrofit 
requirements  will  be  equipped  within 
the  first  two  years  after  the  two-year 
development  period.  About  90  percent 
of  affected  vehicles  will  be  equipped  by 
the  end  of  the  fourth  year. 

The  final  rule  permits  cargo  tanks 
authorized  under  §  173.31 5(k)  of  the 
HMR,  which  are  currently  limited  to 
intrastate  operations,  to  cross  state  lines 
for  the  purpqse  of  traveling  to  and  from 
a  qualified  assembly,  repair, 
maintenance,  or  requalification  facility. 
The  cargo  tank  need  not  be  cleaned  and 
purged,  but  it  may  not  contain  liquefied 
petroleum  gas  in  excess  of  five  percent 
of  the  water  capacity  of  the  cargo  tank. 
Vehicles  supplied  with  engine  fuel  from 
the  cargo  tank  will  be  permitted  to  carry 
sufficient  fuel  for  the  trip  to  or  from  the 
facility. 

The  Committee  took  note  of  the  fact 
that,  beginning  in  the  spring  of  1997, 
several  operators  of  cargo  tanks 
transporting  liquefied  compressed  gases 
installed  off-truck  remote  shut-off 
devices  in  efforts  to  address  RSPA’s 
concern  over  emergency  discharge 
control.  The  Committee  agreed  that 
comp^mies  that  installed  off-truck 
remote  shut-offs  designed  to  close  the 
internal  self-closing  stop  valve  from  a 
distance  of  at  least  150  feet  should  not 
be  required  to  retrofit  their  vehicles  to 
meet  the  requirements  for  off-truck 
remote  shut-off  devices  being  proposed 


here.  Thus,  ceirgo  tank  motor  vehicles  in 
metered  delivery  service,  with 
capacities  less  than  or  equal  to  3,500 
gallons,  that  are  equipped  with  off-truck 
remote  shut-offs  that  close  the  internal 
self-closing  stop  valve  will  not  be 
subject  to  the  retrofit  requirements  if  the 
systems  were  installed  prior  to  July  1 , 
2000.  When  a  system  reaches  the  end  of 
its  useful  life,  a  replacement  system 
must  conform  to  the  new  requirements 
for  off-truck  remote  shut-off  equipment. 

Because  of  RSPA’s  concern  about  the 
potential  risk  involved  with  larger 
capacity  cargo  tanks,  the  final  rule 
requires  cargo  tank  motor  vehicles  in 
metered  delivery  service  with  capacities 
greater  than  3,500  water  gallons  to  have 
an  off-truck  remote  shut-off  capability  to 
shut  the  internal  self-closing  stop  valve 
or  other  primary  means  of  closure  emd 
shut  down  all  motive  emd  auxiliary 
power.  This  requirement  must  be  met  by 
July  1,  2001,  for  newly  manufactured 
cargo  tank  motor  vehicles  emd,  for 
vehicles  already  in  service,  by  the  date 
of  a  cargo  tank’s  first  scheduled  pressure 
test  after  July  1,  2001  or  by  July  1,  2003, 
whichever  is  earlier.  This  retrofit 
schedule  applies  whether  or  not  the 
cargo  tank  is  due  to  be  requalified  by 
July  1,  2003,  and  whether  or  not  it  is 
already  equipped  with  an  off-truck 
remote  shut-off  device  that  closes  the 
internal  self-closing  stop  valve.  When 
such  vehicles  are  used  to  make 
deliveries  where  the  qualified  person 
monitoring  the  unloading  operation 
cannot  maintain  an  unobstructed  view 
of  the  cargo  tank,  the  vehicles  must  have 
either  a  passive  shut-down  capability  or 
a  query  feature  as  described  above  by 
July  1,  2003. 

We  anticipate  that  periodic  progress 
reviews  will  be  needed  during  the  two- 
year  development  and  testing  cycle  for 
emergency  discharge  control 
technology.  These  reviews  will  help 
foster  communication  between  industry 
and  government  and  function  as  a 
catalyst  for  critical  development  and 
testing  needs  that  may  occvu. 

We  plan  to  work  in  partnership  with 
the  industry  to  assure  widespread 
dissemination  of  information  on  the 
development  and  testing  of  emergency 
discharge  control  technology.  We 
envision  that  this  effort  will  parallel 
training  and  research  conducted  by 
organizations  such  as  the  Propane 
Education  and  Research  Council,  the 
National  Propane  Gas  Association,  the 
Fertilizer  Institute,  and  the  Compressed 
Gas  Association.  Key  elements  of  the 
progress  review  and  study  may  include; 
(1)  Surveying  and  cataloging  industry 
efforts;  (2)  identification  and 
communication  of  successes  and 
problems;  (3)  monitoring  or  performing 


Federal  Register /Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


28041 


critical  research  and  development:  and 
(4)  testing.  We  will  also  explore  possible 
sponsorship  of  technology  exchange 
forums  to  highlight  the  state  of 
technology  development  and 
implementation. 

E.  Miscellaneous 

In  addition  to  the  provisions  outlined 
above,  we  are  revising  the  current 
specification  for  MC  331  cargo  tanks  to 
accommodate  new  requirements  for 
hose  assembly  testing,  emergency 
discharge  control,  excess  flow  valves, 
and  thermal  means  of  closing  an 
internal  self-closing  stop  valve.  Several 
members  of  the  Committee  also 
suggested  that  the  MC  331  cargo  tank 
specification  should  be  clarified  and 
simplified.  This  is  particularly 
important  with  the  introduction  of  new 
terminology  and  the  need  to 
differentiate  types  of  discharge  control. 
To  accomplish  this,  we  are  revising  the 
current  specification,  described  in  more 
detail  in  the  section-by-section  review 
below,  to  add  several  defining  terms  and 
place  all  requirements  for  outlets,  inlets, 
and  openings  in  a  single  section. 

F.  Section-by- Section  Review 
Part  171 

Section  171.5.  The  provisions  initially 
adopted  as  a  temporary  measure  are 
removed.  Operators  of  cargo  tanks 
marked  in  accordance  with  §  171.5(b) 
should  remove  the  marking  as 
expeditiously  as  possible  after  July  1, 
1999. 

Section  171.7.  We  are  revising  the 
incorporations  by  reference  to  reflect  the 
most  recent  publications  of  The 
Chlorine  Institute.  For  the  final  rule,  we 
have  revised  the  reference  to  Pamphlet 
57  in  the  table  in  §  171.7(a)(3)  to  reflect 
that  the  publication  is  the  3rd  edition 
and  was  published  in  1997. 

Section  171.8.  We  are  adding  a  new 
definition  for  “metered  delivery 
service.” 

Part  173 

Section  173.315.  Paragraph  (k)  sets 
forth  requirements  that  must  be  met  for 
use  of  nonspecification  cargo  tanks  to 
transport  LPG.  Paragraph  (k)(4) 
ciurently  requires  that  such  cargo  tanks 
conform  to  the  requirements  of 
Pamphlet  58  of  the  National  Fire 
Protection  Association.  We  are 
including  an  exception  from  this 
requirement  where  the  provisions  of 
Pamphlet  58  are  inconsistent  with  Parts 
178  and  180  of  the  HMR.  We  are  also 
permitting  such  tanks  to  cross  state  lines 
to  travel  to  and  from  a  qualified 
assembly,  repair,  maintenance,  or 
requalification  facility  under  certain 


conditions.  Finally,  we  are  rewriting 
paragraph  (k)  for  clarity. 

We  are  revising  paragraph  (n)  to  add 
requirements  for  emergency  discharge 
control  equipment  on  cargo  tanks 
transporting  liquefied  compressed  gases. 
We  concluded  that  the  emergency 
discharge  control  equipment  design  and 
certification  requirements  should  not  be 
included  with  the  MC  331  cargo  tank 
specification  in  Part  178  of  the  HMR. 

The  new  requirements  are  material- 
specific  depending  on  the  degree  of  risk 
associated  with  specific  classes  of 
liquefied  compressed  gases.  The  MC  331 
cargo  tank  specification  in  Part  178  sets 
forth  requirements  for  all  MC  331  cargo 
tanks  that  apply  irrespective  of  the 
specific  material  transported  in  the  tank. 
For  these  reasons,  we  have  placed  the 
new  emergency  discharge  control 
requirements  in  Part  173,  which  sets 
forth  general  requirements  for 
shipments  and  packagings. 

New  paragraph  (n)(l)  includes  a  table 
that  shows  die  subparagraphs  of 
paragraph  (n)  where  emergency 
discharge  control  requirements 
applicable  to  specific  liquefied 
compressed  gases  are  located. 

New  paragraph  (n)(2)  describes  the 
emergency  discharge  control  equipment 
that  is  required  on  cargo  tanks  used  to 
transport  liquefied  compressed  gases  in 
other  than  metered  delivery  service  and 
requirements  for  installation  and 
certification.  New  paragraph  (n)(2)(ii) 
requires  the  design  for  equipment  to  be 
certified  by  a  Design  Certifying 
Engineer.  The  certification  must 
consider  any  specifications  of  the 
original  component  manufactiuer  and 
explain  how  the  passive  means  to  shut 
off  the  flow  of  product  operates.  This 
certification  is  separate  from  the 
certification  required  for  an  MC  331 
cargo  tank  motor  vehicle  imder 
§  178.337-18.  New  paragraph  (n)(2)(iii) 
requires  installation  under  the 
supervision  of  a  Registered  Inspector 
except  for  equipment,  such  as  a  delivery 
hose  assembly,  that  is  installed  and 
removed  as  part  of  regular  operations. 

New  paragraphs  (n)(3)  ana  (n)(4) 
describe  the  emergency  discharge 
control  equipment  that  is  required  on 
cargo  tanks  transporting  liquefied 
compressed  gases  in  metered  delivery 
service,  including  requirements  for 
installation  and  certification.  New 
paragraph  (n)(5)  shows  the  dates  by 
which  cargo  tanks  used  for  transporting 
liquefied  compressed  gases  must  come 
into  compliance  with  the  new 
emergency  discharge  control  equipment 
requirements. 

New  paragraph  (p)  requires  each 
specification  MC  330,  MC  331,  and 
nonspecification  cargo  tank  authorized 


under  §  173.315(k)  to  conform  to  the 
new  requirements  for  fusible  elements. 

Part  177 

Section  1 77.834.  We  are  revising 
paragraph  (i)(3),  which  currently  covers 
attendance  requirements  for  loading  and 
unloading  of  all  cargo  tank  motor 
vehicles,  to  reference  the  new 
provisions  in  §  177.840  that  set  forth 
attendance  procedmes  specifically 
applicable  to  unloading  of  LPC  and 
anhydrous  ammonia.  In  addition,  we  are 
revising  this  paragraph  to  clarify  that 
the  person  monitoring  the  unloading 
operation  must  be  alert  and  have  an 
unobstructed  view  of  the  cargo  tank  and 
the  delivery  hose  to  the  maximum 
extent  practicable.  We  are  removing 
paragraph  (i)(5)  for  clarity. 

Section  1 77.840.  We  are  adding 
several  new  provisions  concerning 
imloading  procedmes  for  liquefied 
compressed  gases.  New  paragraph  (1) 
requires  each  operator  of  a  cargo  tank 
motor  vehicle  transporting  a  liquefied 
compressed  gas  to  carry  a  written 
operating  procedure  for  all  delivery 
operations  on  the  cargo  tank  motor 
vehicle.  The  operating  procedure  must 
describe  the  vehicle’s  emergency 
discharge  control  featmes  and,  for 
passive  systems,  set  forth  the  parameters 
within  which  they  are  designed  to 
function.  If  the  cargo  tank  motor  vehicle 
relies  on  a  specially  equipped  delivery 
hose  to  meet  the  requirements  of 
§  173.315(n)(2),  the  procedure  must 
describe  the  conditions  imder  which 
use  of  a  facility-provided  hose  for 
unloading  is  authorized. 

New  paragraph  (m)  requires  that, 
before  each  transfer  from  a  cargo  tank 
motor  vehicle  containing  a  liquefied 
compressed  gas,  the  qualified  person 
unloading  the  cargo  tank  must  check 
those  components  of  the  discharge 
system  that  are  readily  observed  during 
the  normal  course  of  unloading  after  the 
pressure  in  the  discharge  system  has 
reached  at  least  equilibrium  with  the 
pressure  in  the  cargo  tank.  The  qualified 
person  must  determine  that  each 
component  is  of  sound  quality  and 
without  obvious  defects  detectable 
through  visual  observation  and  audio 
awareness.  The  qualified  person  must 
also  assure  that  all  connections  are 
secure.  This  paragraph  also  prohibits  an 
operator  from  unloading  a  liquefied 
compressed  gas  if  the  discharge  system 
has  any  of  the  defects  listed  in  new 
§  180.416(g). 

New  paragraph  (n)  requires  the 
qualified  person  to  promptly  shut  the 
internal  self-closing  stop  valve  or  other 
primary  means  of  closure  and  shut 
down  all  motive  emd  auxiliary  power 
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equipment  in  the  event  of  an 
unintentional  release  during  unloading. 

New  paragraph  (o)  requires  operators 
of  cargo  tank  motor  vehicles  with  an  off- 
truck  remote  shut-off  capability  to 
successfully  test  the  activation  device 
within  18  hours  prior  to  the  first 
delivery  of  each  day.  The  person 
conducting  the  test  must  be  at  least  150 
feet  from  the  cargo  tank  and  may  have 
the  cargo  tank  in  his  line  of  sight.  A  test 
at  this  distance  should  help  to  assure 
that  the  activation  device  will  function 
at  the  maximum  distance  permitted  for 
a  qualified  person  attending  an 
unloading  operation. 

New  paragraphs  (p)  and  (q)  provide 
attendance  requirements  for  unloading 
LPG  and  anhydrous  ammonia.  For  cargo 
tank  motor  vehicles  in  metered  delivery 
service,  paragraph  (p)  requires  a 
qualihed  person  to  remain  within  150 
feet  of  the  cargo  tank  and  within  25  feet 
of  the  delivery  hose  and  to  observe  both 
the  cargo  tank  and  the  receiving 
container  at  least  once  every  five 
minutes  while  the  internal  self-closing 
stop  valve  is  open.  New  paragraph  (p)(2) 
sets  forth  attendance  requirements  for 
unloading  LPG  and  anhydrous  ammonia 
from  cargo  tank  motor  vehicles  with 
capacities  greater  than  3,500  gallons. 

New  paragraph  (q)  revises  me 
attendance  requirements  for  cargo  tank 
motor  vehicles  unloading  LPG  or 
anhydrous  ammonia  in  other  than 
metered  delivery  service.  For  these 
vehicles,  the  qualified  person  must 
remain  within  25  feet  of  the  cargo  tank 
throughout  the  unloading  operation  and 
must  maintain  an  unobstructed  view  of 
the  cargo  tank  except  when  activating 
controls  or  monitoring  the  receiving 
container  for  brief  periods. 

New  paragraph  (r)  sets  forth 
conditions  under  which  cargo  tanks 
equipped  with  emergency  discharge 
control  equipment  that  is  part  of  the 
delivery  hose  may  be  unloaded  using 
facility-provided  hoses.  For  the  final 
rule,  we  have  revised  the  language 
proposed  in  the  NPRM  to  specify  that, 
for  chlorine  tanks,  which  are  not 
equipped  with  an  internal  self-closing 
stop  valve,  the  attendant  must  remain 
within  arm’s  reach  of  a  means  to  stop 
the  flow  of  product  while  unloading.  In 
addition,  for  the  final  rule,  we  have 
added  language  to  clarify  that,  if  the 
facility  hose  is  equipped  with  a  passive 
shut-down  device  that  conforms  to  the 
performance  standard  established  in  the 
final  rule,  the  special  attendance 
provisions  in  this  paragraph  (r)  do  not 
apply. 

New  paragraph  (s)  requires  that,  for  a 
cargo  tank  with  an  off-truck  remote 
shut-off,  the  qualified  person  must  be  in 
possession  of  the  activation  device  at  all 


times  during  the  unloading  operation. 
This  paragraph  includes  an  exception 
from  this  requirement  if  the  activation 
device  is  part  of  a  system  that  will  shut 
off  the  unloading  operation  without 
human  intervention  in  the  event  of  a 
leak  or  separation  of  the  delivery  hose. 

New  paragraph  (t)  requires  that,  until 
a  cargo  tank  motor  vehicle  unloading 
liquefied  compressed  gases  in  other 
than  metered  delivery  service  is 
equipped  with  a  passive  means  to  shut 
down  unloading,  the  qualified  person 
attending  the  unloading  operation  must 
remain  within  arm’s  reach  of  a  means  to 
shut  down  the  unloading  operation 
except  for  short  periods  to  activate 
controls  or  monitor  the  receiving 
container.  For  the  final  rule,  we  have 
revised  the  language  proposed  in  the 
NPRM  to  specify  that,  for  chlorine 
tanks,  which  are  not  equipped  with  an 
internal  self-closing  stop  valve,  the 
attendant  must  remain  within  arm’s 
reach  of  a  means  to  stop  the  flow  of 
product  while  unloading. 

New  pciragraph  (u)  requires  chlorine 
to  be  unloaded  from  cargo  tanks  in 
accordance  with  procedures  set  forth  in 
section  3  of  Pamphlet  57  published  by 
the  Chlorine  Institute.  For  the  final  rule, 
we  have  added  the  implementation 
date — ^July  1,  2001. 

Part  178 

Section  178.337-1.  We  are  adding  a 
new  paragraph  (g)  to  define  “emergency 
discharge  control,’’  “excess  flow  valve, 
integral  excess  flow  valve  or  excess  flow 
feature,”  “internal  self-closing  stop 
valve,”  and  “primary  discharge  control 
system.”  For  the  final  rule,  the 
definition  of  “internal  self-closing  stop 
valve”  has  been  revised  for  clarity. 

Section  178.337-8.  We  are  retitling 
and  rewriting  this  section  to  place  all  of 
the  requirements  related  to  MC  331 
cargo  tank  openings,  inlets,  and  outlets 
in  one  section.  For  the  final  rule,  we 
have  revised  the  title  of  paragraph  (a)  to 
clarify  that  it  contains  general 
requirements  applicable  to  cargo  tank 
openings.  In  addition,  we  have  added 
language  to  the  text  proposed  in  the 
NPRM  to  clarify  that  the  requirements 
in  paragraph  (a)  do  not  apply  to  cargo 
tanks  that  transport  chlorine.  The 
requirements  for  product  inlet/ outlet 
openings  on  chlorine  cargo  tanks  are  in 
§  178.337-8(b).  Paragraph  {a)(l)  is 
rewritten  for  clarity.  Paragraph  {a)(2)  is 
revised  to  indicate  the  specific  cargo 
tank  openings  that  must  be  closed  with 
a  plug,  cap,  or  bolted  flange. 

Paragraph  {a)(3)  is  added  to  describe 
requirements  for  product  inlet  openings, 
including  vapor  return  lines,  and  to 
move  applicable  requirements 
concerning  installation  and  materials  of 


construction  from  §§  178.337- 
ll(a)(l)(ii)  and  178.337-ll(a)(l)(iii). 

Paragraph  {a)(4)  is  added  to  describe 
requirements  for  liquid  and  vapor 
discharge  outlets.  This  paragraph  also 
specifies  performance  requirements  for 
thermal  remote  actuators  and  for 
linkages  between  closures  and  remote 
actuators  currently  in  §  178.337- 
11(a)(2).  All  cargo  tanks,  except  for 
those  used  to  transport  chlorine,  carbon 
dioxide,  refrigerated  liquid,  and  certain 
cargo  tanks  certified  before  January  1 , 
1995,  are  required  to  have  a  prima^ 
discharge  control  system  consisting  of 
an  internal  self-closing  stop  valve  with 
an  on-truck  remote  means  of  closure 
that  operates  by  both  manual  and 
thermal  means.  This  paragraph 
implements  the  Committee’s 
recommendation  that  all  MC  331  cargo 
tanks,  regardless  of  their  capacities, 
must  be  equipped  with  fusible  elements. 

Paragraph  (a)(4)(i)  incorporates 
requirements  for  remote  closures  on 
cargo  tanks  greater  them  3,500  gallons 
water  capacity.  These  requirements  are 
cmrently  in  §  178.337-ll(a)(2)(i). 
Pmagraph  (a)(4)(ii)  incorporates 
requirements  ciurrently  in  §  178.337- 
ll(a)(2)(ii)  for  remote  closmres  on  cargo 
tanks  with  water  capacities  of  3,500 
gallons  water  capacity  or  less.  This 
paragraph  includes  a  new  requirement 
for  a  remote  means  of  closure  that 
operates  by  thermal  means.  Paragraph 
(a)(4)(iii)  moves  applicable  requirements 
concerning  installation  and  materials  of 
construction  for  internal  self-closing 
stop  valves  fi’om  §§  178.337-ll(a)(l)(ii) 
and  (a)(l)(iii).  Paragraph  (a)(4)(iv) 
clarifies  performance  requirements  for 
excess  flow  valves,  integral  excess  flow 
valves,  and  excess  flow  features. 
Paragraph  (a)(4)(v)  permits  an  integral 
excess  flow  valve  or  the  excess  flow 
feature  of  an  internal  self-closing  stop 
valve  to  be  designed  with  a  bypass  and 
specifies  bypass  requirements  currently 
found  in  §  178.337-ll(a)(l)(vi). 
Paragraph  (a)(4)(vi)  specifies 
construction  requirements  for  internal 
self-closing  stop  valves  currently 
located  in  §  178.337-ll(a)(l)(ii). 

Paragraph  (a)(5)  moves  exceptions 
from  the  requirement  for  a  primary 
discharge  control  system  from 
§§  178.337-ll(a)(2)  and  178.337-ll(c). 
Paragraph  (a)(6)  moves  requirements  for 
shut-off  valves  from  §  178.337-ll(b). 
Paragraph  (a)(7)  permits  an  excess  flow 
valve  to  be  designed  with  a  bypass  for 
equalization  of  pressure. 

Paragraph  (b)  moves  and  updates 
requirements  applicable  to  chlorine 
cargo  tanks  from  §  178.337-ll(a)(4).  For 
this  final  rule,  we  have  revised  the 
paragraph  to  clarify  that  the  paragraph 
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applies  to  inlets  and  discharge  outlets 
on  chlorine  cargo  tanks. 

Paragraph  (c)  moves  and  restates  the 
current  exception  from  the  requirement 
for  an  internal  self-closing  stop  valve  for 
cargo  tanks  that  transport  carbon 
dioxide,  refrigerated  liquid,  currently  in 
§178.337-ll(a)(3). 

Section  178.337-9.  We  are  revising 
paragraph  (b)(6)  to  move  the  hose 
testing  requirements  to  a  new  paragraph 
(b)(7),  which  requires  that  hose 
assemblers  mark  each  hose  assembly 
with  a  unique  identifier  and  test  the 
hose  assembly  in  accordance  with  the 
new  testing  requirements  in 
§  180.416(fl.  Current  paragraph  (b)(7)  is 
redesignated  as  (b)(8)  and  updated  to 
incorporate  the  most  recent  publications 
of  The  Chlorine  Institute.  In  addition, 
we  are  modifying  paragraph  (c)  of  this 
section  to  allow  for  a  product  inlet  to  be 
marked  as  “spray-fill”  or  “vapor.”  This 
is  a  common  industry  practice  that 
addresses  safety  concerns  about 
ensuring  that  loading  and  unloading 
lines  are  correctly  connected.  The 
revision  should  clarify  any  confusion 
among  enforcement  personnel  about 
whether  this  practice  is  permitted.  For 
the  final  rule,  this  paragraph  has  been 
revised  for  clarity. 

Section  1 78.337-11.  We  are  adding  a 
new  paragraph  (a)  to  require  that  liquid 
discharge  lines  in  MC  331  cargo  tanks 
must  be  fitted  with  emergency  discharge 
control  equipment  as  specified  by 
product  and  service  in  §  173.315(n). 

This  paragraph  also  notes  that 
performance  and  certification 
requirements  for  emergency  discharge 
control  equipment  are  specified  in 
§  173.315(n)  and  are  not  considered  to 
be  part  of  the  MC  331  cargo  tank  motor 
vehicle  certification. 

Paragraph  (h)  restates  the  exception 
from  emergency  discheirge  control 
requirements  in  current  paragraph  (c)(3) 
of  this  section. 

Current  paragraphs  (a)(l)(ii),  (iii),  (iv), 
and  (vi)  are  relocated  to  §  178.337-8. 
Current  paragraph  (a)(l)(v)  is  removed. 
Current  paragraphs  (a)(2),  (a)(2)(i)  and 

(ii),  (a)(3),  and  (a)(4)  and  current 
paragraph  (b)  are  moved  to  §  178.337-8. 

Part  180 

Section  180.403.  We  are  adding 
definitions  for  “delivery  hose  assembly” 
and  “piping  systems.”  In  addition,  we 
are  revising  the  current  definition  for 
“modification”  to  specify  that  a  change 
in  the  design  of  the  passive  shut-down 
capability  of  the  emergency  discharge 
control  equipment  is  considered  a 
modification.  This  makes  a  modification 
of  this  equipment  subject  to  certification 
by  a  Design  Certifying  Engineer  under 
§  180.413(d). 


Section  180.405.  We  are  revising  this 
section  to  incorporate  the  retrofit 
requirements  for  MC  330,  MC  331,  and 
nonspecification  cargo  tank  motor 
vehicles  authorized  under  §  173.315(k). 
For  both  passive  shut-down  and  off- 
truck  remote  equipment,  a  cargo  tank 
motor  vehicle  must  be  retrofitted  by  the 
date  of  its  first  scheduled  pressure  test 
after  July  1,  2001.  For  a  cargo  tank  of 
greater  than  3,500  gallons  capacity 
operating  in  metered  delivery  service, 
we  propose  to  allow  two  years  to 
accomplish  the  required  retrofit;  thus, 
retrofits  must  be  completed  no  later 
than  July  1,  2003,  or  by  the  cargo  tank’s 
first  scheduled  pressure  test  after  July  1, 
2001,  whichever  is  earlier.  For  fusible 
elements,  a  cargo  tank  must  be 
retrofitted  by  the  date  of  its  first 
scheduled  leakage  test  after  July  1, 1999. 

Section  180.407.  We  are  revising 
paragraph  (h)  of  this  section  to  auSiorize 
a  “meter  creep”  test  for  checking  the 
leak  tightness  of  an  internal  self-closing 
stop  valve  and  to  add  a  requirement  that 
delivery  hose  assemblies  and  piping 
systems  of  MC  330,  MC  331,  and 
nonspecification  cargo  tanks  authorized 
under  §  173.315(k)  must  be  visually 
inspected  while  under  leakage  test 
pressure.  Delivery  hose  assemblies  that 
are  not  permanently  attached  to  the 
cargo  tank  motor  vehicle  may  be 
inspected  separately  from  the  cargo  tank 
motor  vehicle.  This  paragraph  also 
includes  recordkeeping  requirements 
related  to  the  leakage  test.  For  the  final 
rule,  we  have  revised  the  text  in  the 
NPRM  to  indicate  that  the  requirement 
that  delivery  hose  assemblies  and 
piping  systems  must  be  visually 
inspected  while  under  leakage  test 
pressure  is  effective  after  July  1,  2000. 

Section  180.416.  We  are  adding  a  new 
section  to  incorporate  the  new  delivery 
hose  assembly  and  piping  system 
inspection  and  maintenance  program  for 
cargo  tank  motor  vehicles  transporting 
LPG  and  anhydrous  ammonia.  The  new 
section  includes  requirements  for 
marking  delivery  hose  assemblies,  post¬ 
delivery  hose  checks,  monthly 
inspections  and  tests,  annual 
inspections  and  tests,  and  testing  new 
and  repaired  delivery  hose  assemblies. 
The  section  also  includes  recordkeeping 
requirements  and  rejection  criteria  for 
both  delivery  hose  assemblies  and 
discharge  system  piping.  For  this  final 
rule,  we  have  modified  paragraph  (d)(5) 
and  (f)(3)  to  clarify  where  and  for  how 
long  inspection  and  test  records  must  be 
kept.  In  addition,  we  have  modified 
paragraphs  d(5)  and  (f)(3)  to  indicate 
that  the  recordkeeping  requirements  are 
effective  after  July  1,  2000. 

Section  180.417.  We  are  revising 
paragraph  (a)(1)  to  require  owners  to 


retain  any  certification  of  emergency 
discharge  control  systems  on  a 
specification  cargo  tank  throughout  his 
ownership  of  the  tank  and  for  one  year 
thereafter. 

Appendices  to  Part  180.  We  are 
adding  Appendices  A  and  B  to  Part  180. 
Appendix  A  outlines  acceptable 
methods  for  conducting  periodic  tests  to 
assure  that  the  linkages  connecting  an 
internal  self-closing  stop  valve  to  its 
remote  actuators  on  a  cargo  tank  in 
other  than  metered  delivery  service  will 
move  freely  when  activated  by  the 
operator.  Appendix  B  outlines 
acceptable  leakage  tests,  including  the 
“meter  creep  test,”  for  an  internal  self¬ 
closing  stop  valve  on  a  cargo  tank  in 
metered  delivery  service. 

V.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034)  because  of  public  interest.  A 
final  regulatory  evaluation  is  available 
for  review  in  the  docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism”).  Federal 
hazardous  materials  transportation  law, 
49  U.S.C.  5101-5127,  contains  an 
express  preemption  provision  (49  U.S.C. 
5125(b))  that  preempts  state,  local,  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  and 

(v)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subjects  under  items  (i)  through  (v) 
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above  and  preempts  state,  local,  or 
Indian  tribe  requirements  not  meeting 
the  “substantively  the  same”  standard. 
Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(h)(2)  that  if  RSPA  issues  a 
regulation  concerning  any  of  the 
covered  subjects  RSPA  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  federal  preemption.  The 
effective  date  may  not  be  earlier  them 
the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted.  The 
effective  date  of  federal  preemption  for 
these  requirements  is  October  1, 1999. 

C.  Executive  Order  13084 

This  final  rule  has  not  been  emedyzed 
in  accordance  with  the  principles  and 
criteria  in  Executive  Order  13084 
(“Consultation  and  Coordination  with 
Indian  Tribal  Governments”).  Because 
revised  rules  and  regulations  in  this 
final  rule  are  not  expected  to 
significantly  or  uniquely  affect 
communities  of  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Executive  Order  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  uidess  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Based  on  the  assessment  in  the  final 
regulatory  evaluation,  I  hereby  certify 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

Need  for  the  final  rule.  The  goal  of  the 
final  rule  is  to  enhance  transportation 
safety  by  improving  the  regulations 
governing  the  unloading  of  liquefied 
compressed  gases  from  MC  330,  MC  331 
and  certain  nonspecification  cargo 
tanks.  Concerns  about  emergency 
discharge  control  on  some  of  these  cargo 
tanks  were  identified  following  an 
incident  in  1996.  In  1997,  RSPA 
adopted  an  interim  final  rule  > 
establishing  certain  temporary 
regulations  under  which  cargo  tanks 
could  remain  in  service  while  RSPA 
evaluated  this  incident  and  other 
situations  in  which  liquefied 
compressed  gases  were  released 
unintentiondly  from  cargo  tanks  during 
unloading  operations.  The  interim  final 
rule  expires  July  1, 1999.  The 
requirements  in  the  final  rule  replace 
the  provisions  of  the  interim  final  rule 


with  a  comprehensive  safety  program 
intended  to  reduce  the  risk  of  an 
unintentional  release  of  a  liquefied 
compressed  gas  during  unloading, 
assure  prompt  detection  and  control  of 
an  unintentional  release,  and  make  the 
regulatory  requirements  easier  to 
understand  and  comply  with. 

Objectives  and  legal  basis  for  the 
proposed  rule.  As  indicated  above  and 
in  previous  rulemakings  under  Docket 
HM-225  (RSPA-97-2133),  the  goal  of 
this  rulemaking  is  to  enhance  safety  in 
transportation  through  improvements  in 
the  regulations  governing  the  unloading 
of  liquefied  compressed  gases  from  MC 
330,  MC  331,  and  certain 
nonspecification  cargo  tanks.  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101  et  seq.)  directs  the 
Secretary  of  Tremsportation  to  prescribe 
regulations  for  the  safe  transportation  of 
hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce. 

Section  5103(b)  specifies  that  the 
regulations  sliall  apply  to  persons 
transporting  hazardous  materials  in 
commerce;  causing  hazardous  materials 
to  be  transported  in  commerce;  or 
manufactming,  marking,  maintaining, 
reconditioning,  repairing,  or  testing  a 
packaging  or  container  that  is 
represented,  marked,  certified,  or  sold 
by  such  persons  as  qualified  for  use  in 
transporting  hazardous  materials  in 
commerce. 

Identification  of  potentially  affected 
small  entities.  Unless  alternative 
definitions  have  been  established  by  the 
agency  in  consultation  with  the  Small 
Business  Administration,  the  definition 
of  “small  business”  has  the  same 
meaning  as  under  the  Small  Business 
Act.  Therefore,  since  no  such  special 
definition  has  been  established,  RSPA 
employs  the  thresholds  (published  in  13 
CFR  121.201)  of  100  employees  for 
wholesale  trade  in  general  and 
$5,000,000  annual  sales  for  retail  trade 
in  general. 

1.  Liquefied  petroleum  gas  dealers 
constitute  the  principal  type  of  business 
on  which  new  costs  for  compliance  will 
be  imposed  by  this  rule.  Using  the  Small 
Business  Administration  definitions  and 
the  latest  (1992)  available  Census  of 
Retail  Trade,  it  appears  that  over  95 
percent  of  retail  liquefied  petroleum  gas 
dealers  must  be  considered  small 
businesses  for  purposes  of  the 
Regulatory  Flexibility  Act.  In  the  1992 
Census,  they  accounted  for  over  50 
percent  of  business  locations  and  almost 
43  percent  of  annual  sales.  Unpublished 
1992  Census  of  Wholesale  Trade  figures 
provided  to  RSPA  by  the  U.S.  Bureau  of 
the  Census  indicate  that  over  95  percent 
of  merchant  wholesalers  of  liquefied 
petroleum  gas  must  be  considered  small 


businesses;  they  account  for 
approximately  40  percent  of  annual 
sales  and  over  50  percent  of  business 
locations. 

In  addition  to  liquefied  petroleiun  gas 
dealers,  shippers  and  transporters  of 
liquefied  compressed  gases  such  as 
anhydrous  ammonia,  chlorine  and  other 
materials  classified  as  poisonous  by 
inhalation,  and  refrigerant  gases  would 
incur  new  complicmce  costs  associated 
with  the  proposed  rule.  The  Small 
Business  Administration  threshold  for 
manufacturers  of  industrial  gases  (SIC 
2813)  is  1,000  employees,  as  is  the 
threshold  established  for  manufactmers 
of  nitrogenous  fertilizers  (SIC  2873).  For 
motor  freight  transportation  and 
warehousing  (Major  Group  42),  the 
threshold  is  annual  revenues  of  $18.5 
million.  Using  these  criteria,  RSPA 
estimates  that  at  least  90  percent  of 
shippers  and  transporters  of  liquefied 
compressed  gases,  in  bulk,  are  small 
businesses. 

Shippers  and  transporters  of  liquefied 
compressed  gases  will  incur  compliance 
costs  in  the  amounts  outlined  in  the 
final  regulatory  evaluation  for 
implementation  of  hose  management 
and  discharge  system  inspection  and 
maintenance  programs,  installation  of 
new  emergency  discharge  control 
equipment  on  cargo  tanks,  and  for 
revised  unloading  procedures.  For  a 
small  propane  marketer  that  operates 
three  smaller  cargo  tank  motor  vehicles 
used  in  local  retail  deliveries  of 
propane,  RSPA  estimates  an  increased 
cost  of  operation  of  $621  per  year, 
including  increased  recordkeeping 
costs.  If  such  a  propane  marketer 
delivers  400,000  gallons  of  propane  per 
year  (800  deliveries  per  cargo  tank 
motor  vehicle  at  an  average  rate  of  166 
gallons  per  delivery)  the  annual  increase 
per  gallon  of  product  sold  is  $0.00155. 
RSPA  fully  anticipates  that  this 
additional  cost  of  operation  will  be 
passed  along  to  the  consumer.  On  a 
typical  delivery  of  166  gallons  of 
propane,  the  additional  charge 
attributed  to  new  requirements 
proposed  in  this  rule  come  to  $0.26. 
Considering  that  the  national  average 
residential  price  of  propane  on  January 
18, 1999  was  $0,890  per  gallon,  RSPA 
determined  that  there  will  be  no 
significant  economic  impact,  in  terms  of 
lost  sales  or  otherwise,  on  a  small 
propane  marketer  that  increases  the 
price  of  residential  propane  to  $0,892 
per  gallon. 

2.  Besides  shippers  and  transporters 
of  liquefied  compressed  gases,  cargo 
tank  assembly,  repair,  or  requalification 
facilities  will  also  incur  compliance 
costs  associated  with  the  final  rule  that 
requires  installation  of  certain 
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equipment  on  the  cargo  tank  must  be 
examined  by  a  Registered  Inspector.  For 
these  entities,  the  Small  Business 
Administration  threshold  is  1,000 
employees  (SIC  3795).  There  are  about 
150  assembly,  repair,  or  requalification 
facilities  currently  registered  with  RSPA 
to  handle  MC  331  cargo  tanks.  RSPA 
estimates  that  at  least  90  percent  of 
these  entities  are  small  businesses. 

Under  the  final  rule,  assembly,  repair, 
and  requalification  facilities  will  incur 
compliance  costs  associated  with 
certifying  the  installation  of  emergency 
discharge  control  equipment.  Each  of 
those  facilities  has  filed  a  self-certified 
registration  statement  with  RSPA  and 
must  re-register  every  6  years.  Under  its 
current  0MB  approval  (2137-0014), 
RSPA  estimated  that  the  time  required 
to  prepare  and  file  an  initial  registration 
statement  with  RSPA  is  20  minutes,  and 
re-registrations  require  15  minutes,  at  an 
average  cost  of  $20  per  hour.  Over  a  six- 
year  period,  the  annual  cost  is  little 
more  than  $1.  Here  again,  RSPA 
determined  that  there  will  be  no 
significant  economic  impact  on  any 
small  facility  that  would  need  to  file  a 
registration  statement  in  the  futiue. 

Related  federal  rules  and  regulations. 
The  Department  of  Labor’s  Occupational 
Safety  and  Health  Administration 
(OSHA)  issues  regulations  related  to 
safe  handling,  including  containment 
and  transfer  operations,  of  hazardous 
materials,  including  liquefied 
compressed  gases,  in  the  workplace. 
These  regulations  are  codified  at  29  CFR 
Part  1910.  Where  both  agencies  have 
issued  rules  related  to  specific  materials 
or  operations,  the  OSHA  rules  defer  to 
the  RSPA  regulations. 

Alternate  proposals  for  small 
businesses.  'The  Regulatory  Flexibility 
Act  suggests  that  it  may  be  possible  to 
establish  exceptions  and  differing 
compliance  standards  for  small  business 
and  still  meet  the  objectives  of  the 
applicable  regulatory  statutes.  However, 
given  the  importance  of  small  business, 
as  defined  for  purposes  of  the 
Regulatory  Flexibility  Act,  in  liquefied 
compressed  gas  distribution  and 
especially  in  its  retail  sector,  RSPA 
believes  that  it  would  not  be  possible  to 
establish  such  differing  standards  and 
still  accomplish  the  objectives  of  federal 
hazardous  materials  transportation  law. 

While  certain  regulatory  actions  may 
affect  the  competitive  situation  of  an 
industry  by  imposing  relatively  greater 
burdens  on  small-scale  than  on  large- 
scale  enterprises,  RSPA  does  not  believe 
that  this  will  be  the  case  with  the  final 
rule.  The  principal  types  of  compliance 
expenditures  effectively  required  by  the 
final  rule  are  new  requirements  for 
discharge  system  inspection  and 


maintenance  and  new  requirements  for 
emergency  discharge  control  equipment. 
These  expenditures  are  imposed  on 
each  vehicle,  whether  operated  within  a 
large  or  a  small  fleet. 

At  the  same  time,  RSPA  notes  that  the 
final  rule  was  developed  under  the 
assumption  that  small  businesses 
comprise  an  overwhelming  majority  of 
entities  that  would  be  compelled  to 
comply.  The  final  rule  was  developed 
through  a  negotiated  rulemaking  process 
by  a  committee  that  included 
representatives  of  the  interests  affected 
by  the  regulations,  including  businesses 
that  transport  and  deliver  liquefied 
petroleum  gases,  anhydrous  ammonia 
and  other  liquefied  compressed  gases; 
manufacturers  and  operators  of  cargo 
tanks  and  vehicle  components;  and  state 
and  local  public  safety  and  emergency 
response  agencies.  Many  of  the 
committee  members  represented  small 
businesses.  In  developing  the  final  rule, 
the  negotiated  rulem^ing  committee 
considered  each  requirement  and  agreed 
that  the  overall  safety  benefits  of  the 
proposed  regulations  justify  the 
compliance  costs  that  the  regulated 
industry  will  incur. 

The  final  rule  includes  a  two-year 
period  for  development  and  testing  of 
new  technologies  for  emergency 
discharge  control.  RSPA  plans  to 
provide  support  for  development  and 
testing  of  such  technology  in  a 
cooperative  effort  with  industry.  RSPA 
anticipates  that  this  effort  will  parallel 
training  and  research  conducted  by 
organizations  such  as  the  Propane 
Education  and  Research  Council,  the 
National  Propane  Gas  Association,  The 
Fertilizer  Institute,  and  the  Compressed 
Gas  Association.  Key  elements  of  the 
progress  review  and  study  may  include: 
(1)  Surveying  and  cataloging  industry 
efforts;  (2)  identification  and 
communication  of  successes  and 
problems;  (3)  monitoring  or  performing 
critical  research  and  development;  and 
(4)  testing. 

Further,  to  minimize  the  compliance 
burden,  the  final  rule  includes  a  five- 
year  retrofit  period  for  installation  of 
new  emergency  discharge  control 
equipment  on  a  schedule  consistent 
with  a  cargo  tank’s  five-year  pressure 
retest  date.  This  schedule  saves  the 
industry  the  cost  of  taking  a  vehicle  out 
of  service  more  than  once  during  the 
five-year  period  and  avoids  conflicts 
with  the  peak  periods  of  use  of  cargo 
tanks  in  liquefied  petroleum  gas  and 
anhydrous  ammonia  service. 

Moreover,  RSPA  recognizes  that, 
beginning  in  the  spring  of  1997,  several 
operators  of  cargo  tanks  transporting 
liquefied  compressed  gases  installed  off- 
truck  remote  control  devices  in  an  effort 


to  address  RSPA’s  concern  over 
emergency  discharge  control. 

Companies  that  installed  off-truck 
remote  shut-offs  designed  to  close  the 
internal  self-closing  stop  valve  should 
not  be  required  to  retrofit  their  vehicles 
to  meet  the  requirements  for  off-truck 
remote  shut-off  devices  being  proposed 
here.  Thus,  cargo  tank  motor  vehicles 
that  are  equipped  with  off-truck  remote 
shut-off  devices  that  close  the  internal 
self-closing  stop  valve  will  not  be 
subject  to  the  retrofit  requirements  if  the 
systems  were  installed  prior  to  July  1, 
2000. 

In  addition,  the  final  rule  permits 
nonspecification  cargo  tanks  authorized 
for  liquefied  petroleum  gas  service 
under  §  173.315(k)  of  the  Hazardous 
Materials  Regulations,  which  are  limited 
to  intrastate  operations,  to  cross  state 
lines  for  the  purpose  of  traveling  to  or 
from  a  qualified  assembly,  repair, 
maintenance,  or  requalification  facility. 
This  will  save  operators  the  cost  of 
traveling  to  a  facility  within  the  state  in 
which  they  operate  when  there  is  a 
closer  facility  in  a  neighboring  state. 

Conclusion.  RSPA  has  determined 
that  the  cost  of  complying  with  the  new 
requirements,  including  new 
recordkeeping  requirements,  should  not 
significantly  affect  the  cost  of 
transporting  and  delivering  liquefied 
compressed  gases.  Based  on  this 
analysis,  RSPA  believes  that  the  final 
will  not  impose  a  substantial  economic 
burden  on  a  significant  number  of  small 
businesses  or  other  small  entities. 

E.  Paperwork  Reduction  Act 

The  requirements  for  information 
collection  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  0MB 
control  number  2137-0595.  Under  the 
Paperwork  Reduction  Act  of  1995,  no 
person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  containing  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  final  rule  imposes  no  mandates 
and  thus  does  not  impose  imfunded 
mandates  imder  the  Unfunded 
Mandates  Reform  Act  of  1995. 
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H.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  “double  zero”  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President’s  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resomces  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 

This  final  rule  does  not  mandate 
business  process  changes  or  require 
modifications  to  computer  systems. 
Because  this  rule  apparently  does  not 
affect  organizations’  ability  to  respond 
to  the  Year  2000  problem,  we  do  not 
intend  to  delay  the  effectiveness  of  the 
requirements. 

I.  Environmental  Assessment 

RSPA  finds  that  there  are  no 
significant  environmental  impacts 
associated  with  this  final  rule.  A  copy 
of  the  environmental  a.ssessment.has 
been  placed  in  the  public  docket  for  this 
rulemaking. 

List  of  Subjects 
49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation,  Hazcudous  waste. 

Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  tremsportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Railroad 


safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  we 
are  amending  49  CFR  parts  171, 173, 
177, 178,  and  180  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§171.5  [Removed] 

2.  Section  171.5  is  removed. 

3.  In  §  171.7,  in  the  table  in  paragraph 
(a)(3),  a  new  entry  is  added  in 
alphanumeric  sequence,  imder  the 
chlorine  Institute,  Inc.,  to  read  as 
follows: 

§  1 71 .7  Reference  material. 

(a)  *  *  * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 


Source  and  name  of  material 


49  CFR  ref¬ 
erence 


Chlorine  Institute,  Inc. 

Section  3,  Pamphlet  57, 

Emergency  Shut-Off 
Systems  for  Bulk  Trans¬ 
fer  of  Chlorine,  3rd  Edi¬ 
tion,  October  1997  .  177,840 


§171.7  [Amended] 

4.  In  §  171.7,  in  the  table  in  paragraph 
(a)(3),  the  following  changes  are  made: 

a.  Under  “Chlorine  Institute,  Inc.,”  for 
the  entry  “Standard  Chlorine  Angle 
Valve  Assembly,”  the  wording  “104-6, 
December  1, 1982”  is  revised  to  read 
“104-8,  July  1993”. 

b.  Under  “Chlorine  Institute,  Inc.,”  for 
the  entry  “Excess  Flow  Valve  with 
Removable  Seat,”  the  wording  “101-6, 
September  1, 1973”  is  revised  to  read 
“101-7,  July  1993”  and,  in  column  2, 
the  reference  “178.337-11”  is  revised  to 
read  “178.337-8”. 

c.  Under  “Chlorine  Institute,  Inc.,”  for 
the  entry  “Excess  Flow  Valve  with 
Removable  Basket,”  the  wording  “106- 
5,  September  1, 1973”  is  revised  to  read 
“106-6,  July  1993”  and,  in  column  2, 
the  reference  “178.337-11”  is  revised  to 
read  “178.337-8”. 

5.  In  §  171.8,  the  following  definition 
is  added  in  alphabetical  order  to  read  as 
follows: 

§  1 71 .8  Definitions  and  abbreviations. 
***** 


Metered  delivery  service  means  a 
cargo  tank  unloading  operation 
conducted  at  a  metered  flow  rate  of 
378.5  liters  (100  gallons)  per  minute  or 
less  through  an  attached  delivery  hose 
with  a  nominal  inside  diameter  of  3.175 
centimeters  (IV4  inches)  or  less. 
***** 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

6.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45,  1.53. 

7.  In  §  173.315,  paragraphs  (k)  and  (n) 
are  revised  and  paragraph  (p)  is  added 
to  read  as  follows; 

§  173.315  Compressed  gases  in  cargo 
tanks  and  portable  tanks. 
***** 

(k)  A  nonspecification  cargo  tank 
meeting,  and  marked  in  conformance 
with,  the  edition  of  the  ASME  Code  in 
effect  when  it  was  fabricated  may  be 
used  for  the  transportation  of  liquefied 
petroleum  gas  provided  it  meets  all  of 
the  following  conditions: 

(l)  It  must  have  a  minimum  design 
pressure  no  lower  than  250  psig. 

(2)  It  must  have  a  capacity  of  13,247.5 
liters  (3,500  water  gallons)  or  less. 

(3)  It  must  have  been  manufactured  in 
conformance  with  the  ASME  Code  prior 
to  January  1,  1981,  according  to  its 
ASME  name  plate  and  manufacturer’s 
data  report. 

(4)  It  must  conform  to  applicable 
provisions  of  NFPA  Pamphlet  58,  except 
to  the  extent  that  provisions  of 
Pamphlet  58  are  inconsistent  with 
requirements  in  parts  178  and  180  of 
this  subchapter. 

(5)  It  must  be  inspected,  tested,  and 
equipped  in  accordance  with  subpart  E 
of  part  180  of  this  subchapter  as 
specified  for  MC  331  cargo  tanks. 

(6)  Except  as  provided  in  this 
paragraph  (k),  it  must  be  operated 
exclusively  in  intrastate  commerce, 
including  its  operation  by  a  motor 
carrier  otherwise  engaged  in  interstate 
commerce,  in  a  state  where  its  operation 
was  permitted  by  law  (not  including  the 
incorporation  of  this  subchapter)  prior 
to  January  1, 1981.  A  cargo  tank  motor 
vehicle  operating  under  authority  of  this 
section  may  cross  state  lines  to  travel  to 
emd  from  a  qualified  assembly,  repair, 
maintenance,  or  requalification  facility. 
The  cargo  tank  need  not  be  cleaned  and 
purged,  but  it  may  not  contain  liquefied 
petroleum  gas  in  excess  of  five  percent 
of  the  water  capacity  of  the  cargo  tank. 

If  the  vehicle  engine  is  supplied  fuel 
from  the  cargo  tank,  enough  fuel  in 
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excess  of  five  percent  of  the  cargo  tank’s 
water  capacity  may  be  carried  for  the 
trip  to  or  from  the  facility. 

(7)  It  must  have  been  used  to  transport 
liquefied  petroleum  gas  prior  to  January 
1, 1981. 


(8)  It  must  be  operated  in 
conformance  with  all  other 
requirements  of  this  subchapter. 
***** 

(n)  Emergency  discharge  control  for 
cargo  tanks  in  liquefied  compressed  gas 


service. — (1)  Required  emergency 
discharge  control  equipment.  Each  cargo 
tank  in  liquefied  compressed  gas  service 
must  have  an  emergency  discharge 
control  capability  as  specified  in  the 
following  table: 


§173.315(n)(1)(*) 

Material 

Delivery  service 

Required  emergency  dis¬ 
charge  control  capability 

(i)  . 

Division  2.2  materials  with  no  subsidiary  hazard,  excluding  an¬ 
hydrous  ammonia. 

All . 

None. 

(ii)  . : . 

Division  2.3  materials . 

All . 

Paragraph  (n)(2)  of  this  sec¬ 
tion. 

(iii)  . 

Division  2.2  materials  with  a  subsidiary  hazard,  Division  2.1 
materials,  and  anhydrous  ammonia. 

Other  than  metered  deliv¬ 
ery  service. 

Paragraph  (n)(2)  of  this  sec¬ 
tion. 

(iv)  . 

Division  2.2  materials  with  a  subsidiary  hazard.  Division  2.1 
materials,  and  anhydrous  ammonia  in  a  cargo  tank  with  a 
capacity  of  13,247.5  liters  (3,500  water  gallons)  or  less. 

Metered  delivery  sen/ice  .. 

Paragraph  (n)(3)  of  this  sec¬ 
tion. 

(V)  . 

Division  2.2  materials  with  a  subsidiary  hazard.  Division  2.1 
materials,  and  anhydrous  ammonia  in  a  cargo  tank  with  a 
capacity  greater  than  13,247.5  liters  (3,500  water  gallons). 

Metered  delivery  service  .. 

Para^ph  (n)(3)  of  this  sec¬ 
tion,  and,  for  obstructed 
view  deliveries  where  per- 

mitted  by  §  177.840(p)  of 
this  subchapter,  paragraph 
{n)(3)  or  (n)(4)  of  this  sec¬ 
tion. 


(2)  Cargo  tank  motor  vehicles  in  other 
than  metered  delivery  service.  A  cargo 
tank  motor  vehicle  in  other  than 
metered  delivery  service  must  have  a 
means  to  automatically  shut  off  the  flow 
of  product  without  the  need  for  human 
intervention  within  20  seconds  of  em 
unintentional  release  caused  by  a 
complete  separation  of  a  liquid  delivery 
hose  (passive  shut-down  capability). 

(i)  Designed  flow  of  product  through 

a  bypass  in  the  valve  is  acceptable  when 
authorized  by  this  subchapter. 

(ii)  The  design  for  the  means  to 
automatically  shut  off  product  flow 
must  be  certified  by  a  Design  Certifying 
Engineer.  The  certification  must 
consider  any  specifications  of  the 
original  component  manufacturer  and 
must  explain  how  the  passive  means  to 
shut  off  the  flow  of  product  operates.  It 
must  also  outline  the  parameters  (e.g., 
temperature,  pressure,  types  of  product) 
within  which  the  passive  means  to  shut 
off  the  flow  of  product  is  designed  to 
operate.  All  components  of  the 
discharge  system  that  are  integral  to  the 
design  must  be  included  in  the 
certification.  A  copy  of  the  design 
certification  must  be  provided  to  the 
owner  of  the  cargo  tank  on  which  the 
equipment  will  be  installed. 

(iii)  Installation  must  be  performed 
under  the  supervision  of  a  Registered 
Inspector  unless  the  equipment  is 
installed  and  removed  as  part  of  regular 
operation  (e,g.,  a  hose).  The  Registered 
Inspector  must  certify  that  the 
equipment  is  installed  and  tested,  if  it 


is  possible  to  do  so  without  damaging 
the  equipment,  in  accordance  with  the 
Design  Certifying  Engineer’s 
certification.  The  Registered  Inspector 
must  provide  the  certification  to  the 
owner  of  the  cargo  tank  motor  vehicle. 

(3)  Cargo  tanks  in  metered  delivery 
service.  When  required  by  the  table  in 
paragraph  (n)(l)  of  this  section,  a  cargo 
tank  motor  vehicle  must  have  an  off- 
truck  remote  means  to  close  the  internal 
self-closing  stop  valve  and  shut  off  all 
motive  and  auxiliary  power  equipment 
upon  activation  by  a  qualified  person 
attending  the  unloading  of  the  cargo 
tank  motor  vehicle  (off-truck  remote 
shut-off).  It  must  function  reliably  at  a 
distance  of  45.72  meters  (150  feet).  The 
off-truck  remote  shut-off  activation 
device  must  not  be  capable  of  reopening 
the  internal  self-closing  stop  valve  after 
emergency  activation. 

(i)  The  emergency  discharge  control 
equipment  must  be  installed  under  the 
supervision  of  a  Registered  Inspector. 
Each  wireless  transmitter/receiver  must 
be  tested  to  demonstrate  that  it  will 
close  the  internal  self-closing  stop  valve 
and  shut  off  all  motive  and  auxiliary 
power  equipment  at  a  distance  of  91.44 
meters  (300  feet)  under  optimum 
conditions.  Emergency  discharge 
control  equipment  that  does  not  employ 
a  wireless  transmitter/receiver  must  be 
tested  to  demonstrate  its  functioning  at 
the  maximum  length  of  the  delivery 
hose. 

(ii)  The  Registered  Inspector  must 
certify  that  the  remote  control 


equipment  is  installed  in  accordance 
with  the  original  component 
manufacturer’s  specifications  and  is 
tested  in  accordance  with  paragraph 
(n)(3)(i)  of  this  section.  The  Registered 
Inspector  must  provide  the  owner  of  the 
cargo  tank  with  this  certification. 

(4)  Query  systems.  When  a 
transmitter/receiver  system  is  used  to 
satisfy  the  requirements  of  paragraph 
(n)(l)(v)  of  this  section,  it  must  close  the 
internal  self-closing  stop  valve  and  shut 
off  all  motive  and  auxiliary  power 
equipment  unless  the  qualified  person 
attending  the  unloading  operation 
prevents  it  from  doing  so  at  least  once 
every  five  minutes.  Testing  and 
certification  must  be  as  specified  in 
paragraph  (n)(3)  of  this  section. 

(5)  Compliance  dates,  (i)  Each 
specification  MC  331  cargo  tank  motor 
vehicle  with  a  certificate  of  construction 
issued  two  or  more  years  after  July  1, 
1999,  must  have  an  appropriate 
emergency  discharge  control  capability 
as  specified  in  this  paragraph  (n). 

(ii)  No  MC  330,  MC  331,  or 
nonspecification  cargo  tank  motor 
vehicle  authorized  under  paragraph  (k) 
of  this  section  may  be  operated  unless 
it  has  an  appropriate  emergency 
discharge  control  capability  as  specified 
in  this  paragraph  (n)  no  later  than  the 
date  of  its  first  scheduled  pressme  retest 
required  after  July  1,  2001.  No  MC  330, 
MC  331  or  nonspecification  cargo  tank 
motor  vehicle  authorized  under 
paragraph  (k)  of  this  section  may  be 
operated  after  July  1,  2006,  unless  it  has 
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been  equipped  with  emergency 
discharge  control  equipment  as 
specihed  in  this  paragraph  (n). 

(iii)  No  MC  330,  MC  331,  or 
nonspecihcation  cargo  tank  motor 
vehicle  authorized  under  paragraph  (k) 
of  this  section,  with  a  capacity  over 
13,247.5  liters  (3,500  gallons)  used  in 
metered  delivery  service  may  be 
operated  unless  it  has  an  appropriate 
emergency  discharge  control  capability 
as  specified  in  this  paragraph  (n)  no 
later  than  July  1,  2003,  or  the  date  of  its 
first  scheduled  pressiue  retest  required 
after  July  1,  2001,  whichever  is  earlier. 
***** 

(p)  Fusible  elements.  Each  MC  330, 

MC  331,  or  nonspecification  cargo  tank 
authorized  under  paragraph  (k)  of  this 
section  must  have  a  thermal  means  of 
closure  for  each  internal  self-closing 
stop  valve  as  specific  in  §  178.337- 
8(a)(4)  of  this  subchapter. 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

8.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

9.  In  §  177.834,  paragraph  (i)(5)  is 
removed  and  paragraph  (i)(3)  is  revised 
to  read  as  follows: 

§177.834  General  requirements. 
***** 

(i)  Attendance  requirements.  *  *  * 

(3)  Except  for  unloading  operations 
subject  to  §§  177.840  (p)  or  (q),  a 
qualified  person  “attends”  the  loading 
or  unloading  of  a  cargo  tank  if, 
throughout  the  process,  he  is  alert  and 
is  within  7.62  meters  (25  feet)  of  the 
cargo  tank.  The  qualified  person 
attending  the  unloading  of  a  cargo  tank 
must  have  cm  unobstructed  view  of  the 
cargo  tank  gmd  delivery  hose  to  the 
maximum  extent  practicable  during  the 
unloading  operation. 
***** 

10.  In  §  177.840,  paragraphs  (1) 
through  (u)  are  added  to  read  as  follows: 

§  177.840  Class  2  (gases)  materials. 
***** 

(1)  Operating  procedure.  By  January  1, 
2000,  each  operator  of  a  cargo  tank 
motor  vehicle  transporting  a  liquefied 
compressed  gas  must  carry  on  or  within 
the  cargo  tank  niotor  vehicle  written 
emergency  discharge  control  procedures 
for  all  delivery  operations.  The 
procedures  must  describe  the  cargo  tank 
motor  vehicle’s  emergency  discharge 
control  features  and,  for  a  passive  shut¬ 
down  capability,  the  parameters  within 
which  they  are  designed  to  function. 
The  procedures  must  describe  the 


process  to  be  followed  if  using  a  facility- 
provided  hose  for  unloading  when  the 
cargo  tank  motor  vehicle  has  a  specially 
equipped  delivery  hose  assembly  to 
meet  the  requirements  of  §  173.315(n)(2) 
of  this  subchapter. 

(m)  Cargo  tank  safety  check.  Before 
unloading  ft'om  a  cargo  tank  motor 
vehicle  containing  a  liquefied 
compressed  gas,  the  qualified  person 
performing  the  function  must  check 
those  components  of  the  discharge 
system,  including  delivery  hose 
assemblies  and  piping,  that  are  readily 
observed  during  the  normal  course  of 
unloading  to  assure  that  they  are  of 
soimd  quality,  without  obvious  defects 
detectable  through  visual  observation 
and  audio  awareness,  and  that 
connections  are  secure.  This  check  must 
be  made  after  the  pressure  in  the 
discharge  system  has  reached  at  least 
equilibrium  with  the  pressure  in  the 
cargo  tank.  Operators  need  not  use 
instruments  or  take  extraordinary 
actions  to  check  components  not  readily 
visible.  No  operator  may  unload 
liquefied  compressed  gases  firom  a  cargo 
tank  motor  vehicle  with  a  delivery  hose 
assembly  found  to  have  any  condition 
identified  in  §  180.416(g)(1)  of  this 
subchapter  or  with  piping  systems 
found  to  have  any  condition  identified 
in  §  180.416(g)(2)  of  tliis  subchapter. 

(n)  Emergency  shut  down.  If  there  is 
an  unintentional  release  of  product  to 
the  environment  during  imloading  of  a 
liquefied  compressed  gas,  the  qualified 
person  unloading  the  cargo  tank  motor 
vehicle  must  promptly  shut  the  internal 
self-closing  stop  valve  or  other  primary 
means  of  closure  and  shut  down  all 
motive  and  auxiliary  power  equipment. 

(o)  Daily  test  of  off-truck  remote  shut¬ 
off  activation  device.  For  a  cargo  tank 
motor  vehicle  equipped  with  an  off- 
truck  remote  means  to  close  the  internal 
self-closing  stop  valve  and  shut  off  all 
motive  and  auxiliary  power  equipment, 
an  operator  must  successfully  test  the 
activation  device  within  18  hours  prior 
to  the  first  delivery  of  each  day.  For  a 
wireless  transmitter/receiver,  the  person 
conducting  the  test  must  be  at  least 
45.72  meters  (150  feet)  from  the  cargo 
tank  and  may  have  the  cargo  tank  in  his 
line  of  sight. 

(p)  Unloading  procedures  for  liquefied 
petroleum  gas  and  anhydrous  ammonia 
in  metered  delivery  service.  An  operator 
must  use  the  following  procedures  for 
unloading  liquefied  petroleum  gas  or 
anhydrous  ammonia  from  a  cargo  tank 
motor  vehicle  in  metered  delivery 
service: 

(1)  For  a  cargo  tank  with  a  capacity  of 
13,247.5  liters  (3,500  water  gallons)  or 
less,  excluding  delivery  hose  and 
piping,  the  qualified  person  attending 


the  unloading  operation  must  remain 
within  45.72  meters  (150  feet)  of  the 
cargo  tank  and  7.62  meters  (25  feet)  of 
the  delivery  hose  and  must  observe  both 
the  cargo  tank  and  the  receiving 
container  at  least  once  every  five 
minutes  when  the  internal  self-closing 
stop  valve  is  open  during  unloading 
operations  that  take  more  than  five 
minutes  to  complete. 

(2)  For  a  cargo  tank  with  a  capacity 
greater  than  13,247.5  liters  (3,500  water 
gallons),  excluding  delivery  hose  and 
piping,  the  qualified  person  attending 
the  unloading  operation  must  remain 
within  45.72  meters  (150  feet)  of  the 
cargo  temk  and  7.62  meters  (25  feet)  of 
the  delivery  hose  when  the  internal  self¬ 
closing  stop  valve  is  open. 

(i)  Except  as  provided  in  paragraph 
(p)(2)(ii)  of  this  section,  the  qualified 
person  attending  the  unloading 
operation  must  have  an  unobstructed 
view  of  the  cargo  tank  and  delivery  hose 
to  the  maximum  extent  practicable, 
except  during  short  periods  when  it  is 
necessary  to  activate  controls  or  monitor 
the  receiving  container. 

(ii)  For  deliveries  where  the  qualified 
person  attending  the  unloading 
operation  cannot  maintain  an 
unobstructed  view  of  the  cargo  tank, 
when  the  internal  self-closing  stop  valve 
is  open,  the  qualified  person  must 
observe  both  the  cargo  tank  and  the 
receiving  container  at  least  once  every 
five  minutes  during  unloading 
operations  that  take  more  than  five 
minutes  to  complete.  In  addition,  by  the 
compliance  dates  specified  in 
§§173.315(n)(5)  and  180.405(m)(3)  of 
this  subchapter,  the  cargo  tank  motor 
vehicle  must  have  an  emergency 
discharge  control  capability  that  meets 
the  requirements  of  §  173.315(n)(2)  or 

§  173.315(n)(4)  of  this  subchapter. 

(q)  Unloading  procedures  for  liquefied 
petroleum  gas  and  anhydrous  ammonia 
in  other  than  metered  delivery  service. 
An  operator  must  use  the  following 
procedmes  for  unloading  liquefied 
petroleum  gas  or  anhydrous  ammonia 
from  a  cargo  tank  motor  vehicle  in  other 
than  metered  delivery  service: 

(1)  The  qualified  person  attending  the 
unloading  operation  must  remain 
within  7.62  meters  (25  feet)  of  the  cargo 
tank  when  the  internal  self-closing  stop 
valve  is  open. 

(2)  The  qualified  person  attending  the 
unloading  operation  must  have  an 
unobstructed  view  of  the  cargo  tank  and 
delivery  hose  to  the  maximum  extent 
practicable,  except  during  short  periods 
when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  container. 

(r)  Unloading  using  facility-provided 
hoses.  A  cargo  tank  motor  vehicle 
equipped  with  a  specially  designed 
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delivery  hose  assembly  to  meet  the 
requirements  of  §  173.315{n)(2)  of  this 
subchapter  may  be  unloaded  using  a 
delivery  hose  assembly  provided  by  the 
receiving  facility  under  the  following 
conditions: 

(1)  The  qualified  person  monitoring 
unloading  must  visually  examine  the 
facility  hose  assembly  for  obvious 
defects  prior  to  its  use  in  the  unloading 
operation. 

(2)  The  qualified  person  monitoring 
unloading  must  remain  within  arm’s 
reach  of  the  mechanical  means  of 
closure  for  the  internal  self-closing  stop 
valve  when  the  internal  self-closing  stop 
valve  is  open  except  for  short  periods 
when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  container.  For 
chlorine  cargo  tanks,  the  qualified 
person  must  remain  within  arm’s  reach 
of  a  means  to  stop  the  flow  of  product 
except  for  short  periods  when  it  is 
necessary  to  activate  controls  or  monitor 
the  receiving  container. 

(3)  If  the  facility  hose  is  equipped 
with  a  passive  means  to  shut  off  the 
flow  of  product  that  conforms  to  and  is 
maintained  to  the  performance  standard 
in  §  173.315(n)(2)  of  this  subchapter,  the 
qualified  person  may  attend  the 
unloading  operation  in  accordance  with 
the  attendance  requirements  prescribed 
for  the  material  being  unloaded  in 

§  177.834  of  this  section. 

(s)  Off-truck  remote  shut-off 
activation  device.  For  a  cargo  tank 
motor  vehicle  with  an  off-truck  remote 
control  shut-off  capability  as  required 
by  §§  173.315{n)(3)  or  {n)(4)  of  this 
subchapter,  the  qualified  person 
attending  the  unloading  operation  must 
be  in  possession  of  the  activation  device 
at  all  times  during  the  unloading 
process.  This  requirement  does  not 
apply  if  the  activation  device  is  part  of 

a  system  that  will  shut  off  the  unloading 
operation  without  human  intervention 
in  the  event  of  a  leak  or  separation  in 
the  hose. 

(t)  Unloading  without  appropriate 
emergency  discharge  control  equipment. 
Until  a  cargo  tank  is  equipped  with 
emergency  discharge  control  equipment 
in  conformance  with  §§  173.315(n){2) 
and  180.405(m)(l)  of  this  subchapter, 
the  qualified  person  attending  the 
unloading  operation  must  remain 
within  arm’s  reach  of  a  means  to  close 
the  internal  self-closing  stop  valve  when 
the  internal  self-closing  stop  valve  is 
open  except  during  short  periods  when 
the  qualified  person  must  activate 
controls  or  monitor  the  receiving 
container.  For  chlorine  cargo  tanks,  the 
qualified  person  must  remain  within 
arm’s  reach  of  a  means  to  stop  the  flow 
of  product  except  for  short  periods 


when  it  is  necessary  to  activate  controls 
or  monitor  the  receiving  container. 

(u)  Unloading  of  chlorine  cargo  tanks. 
After  July  1,  2001,  unloading  of  chlorine 
from  a  cargo  tank  must  be  performed  in 
compliance  with  Section  3  of  Pamphlet 
57,  Emergency  Shut-off  Systems  for 
Bulk  Transfer  of  Chlorine,  of  the 
Chlorine  Institute. 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

11.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

12.  In  §  178.337-1,  new  paragraph  (g) 
is  added  to  read  as  follows: 

§178.337-1  General  requirements. 

■k  ic  -k  it  ic 

(g)  Definitions.  The  following 
definitions  apply  to  §§178.337-1 
through  178.337-18: 

Emergency  discharge  control  means 
the  ability  to  stop  a  cargo  tank 
unloading  operation  in  the  event  of  an 
unintentional  release.  Emergency 
discharge  control  can  utilize  passive  or 
off-truck  remote  means  to  stop  the 
unloading  operation.  A  passive  means 
of  emergency  discharge  control 
automatically  shuts  off  the  flow  of 
product  without  the  need  for  human 
intervention  within  20  seconds  of  an 
unintentional  release  caused  by  a 
complete  separation  of  the  liquid 
delivery  hose.  An  off-truck  remote 
means  of  emergency  discharge  control 
permits  a  qualified  person  attending  the 
unloading  operation  to  close  the  cargo 
tank’s  internal  self-closing  stop  valve 
and  shut  off  all  motive  and  auxiliary 
power  equipment  at  a  distance  firom  the 
cargo  tank  motor  vehicle. 

Excess  flow  valve,  integral  excess  flow 
valve,  or  excess  flow  feature  means  a 
component  that  will  close  automatically 
if  the  flow  rate  of  a  gas  or  liquid  through 
the  component  reaches  or  exceeds  the 
rated  flow  of  gas  or  liquid  specified  by 
the  original  valve  manufacturer  when 
piping  mounted  directly  on  the  valve  is 
sheared  off  before  the  first  valve,  pump, 
or  fitting  downstream  from  the  valve. 

Internal  self-closing  stop  valve  means 
a  primary  shut  off  valve  installed  in  a 
product  discharge  outlet  of  a  cargo  tank 
and  designed  to  be  kept  closed  by  self- 
stored  energy. 

Primary  discharge  control  system 
means  a  primary  shut-off  installed  at  a 
product  dischctfge  outlet  of  a  cargo  tank 
consisting  of  an  internal  self-closing 
stop  valve  that  may  include  an  integral 
excess  flow  valve  or  an  excess  flow 
feature,  together  with  linkages  that  must 
be  installed  between  the  valve  and 


remote  actuator  to  provide  manual  and 
thermal  on-truck  remote  means  of 
closure. 

13.  Section  178.337-8  is  revised  to 
read  as  follows: 

§  178.337-8  Openings,  inlets,  and  outlets. 

(a)  General.  The  requirements  in  this 
paragraph  (a)  apply  to  MC  331  cargo 
tanks  except  for  those  used  to  transport 
chlorine.  The  requirements  for  inlets 
and  outlets  on  chlorine  cargo  tanks  are 
in  paragraph  (b)  of  this  section. 

(1)  An  opening  must  be  provided  on 
each  cargo  tank  used  for  the 
transportation  of  liquefied  materials  to 
permit  complete  drainage. 

(2)  Except  for  gauging  devices, 
thermometer  wells,  pressure  relief 
valves,  manhole  openings,  product  inlet 
openings,  and  product  discharge 
openings,  each  opening  in  a  cargo  tank 
must  be  closed  with  a  plug,  cap,  or 
bolted  flange. 

(3)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  product  inlet 
opeping,  including  vapor  retmm  lines, 
must  be  fitted  with  a  back  flow  check 
valve  or  an  internal  self-closing  stop 
valve  located  inside  the  cargo  tank  or 
inside  a  welded  nozzle  that  is  an 
integral  part  of  the  cargo  tank.  The  valve 
seat  must  be  located  inside  the  cargo 
tank  or  within  2.54  centimeters  {one 
inch)  of  the  external  face  of  the  welded 
flange.  Damage  to  parts  exterior  to  the 
cargo  tank  or  mating  flange  must  not 
prevent  effective  seating  of  the  valve. 

All  parts  of  a  valve  inside  a  cargo  tank 
or  welded  flange  must  be  made  of 
material  that  will  not  corrode  or 
deteriorate  in  the  presence  of  the  lading. 

(4)  Except  as  provided  in  paragraphs 
(a)(5),  (b),  and  (c)  of  this  section,  each 
liquid  or  vapor  discharge  outlet  must  be 
fitted  with  a  primary  discharge  control 
system  as  defined  in  §  178.337-l(g). 
Thermal  remote  operators  must  activate 
at  a  temperatme  of  121.11°C  (250  °F)  or 
less.  Linkages  between  closmes  and 
remote  operators  must  be  corrosion 
resistant  and  effective  in  all  types  of 
environmental  conditions  incident  to 
discharging  of  product. 

(i)  On  a  cargo  tank  over  13,247.5  liters 
(3,500  gallons)  water  capacity,  thermal 
and  mechanical  means  of  remote 
closure  must  be  installed  at  the  ends  of 
the  cargo  tank  in  at  least  two  diagonally 
opposite  locations.  If  the  loading/ 
unloading  connection  at  the  cargo  tank 
is  not  in  the  general  vicinity  of  one  of 
the  two  locations  specified  in  the  first 
sentence  of  this  paragraph  (a)(4)(i), 
additional  means  of  thermal  remote 
closure  must  be  installed  so  that  heat 
from  a  fire  in  the  loading/unloading 
connection  area  or  the  discharge  pump 
will  activate  the  primary  discharge 
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control  system.  The  loading/unloading 
connection  area  is  where  hoses  or  hose 
reels  are  connected  to  the  permanent 
metal  piping. 

(ii)  On  a  cargo  tank  of  13,247.5  liters 
(3,500  gallons)  water  capacity  or  less,  a 
thermal  means  of  remote  closure  must 
be  installed  at  or  near  the  internal  self¬ 
closing  stop  valve.  A  mechanical  means 
of  remote  closure  must  be  installed  on 
the  end  of  the  cargo  tank  furthest  away 
horn  the  loading/unloading  connection 
area.  The  loading/imloading  connection 
area  is  where  hoses  or  hose  reels  are 
connected  to  the  permanent  metal 
piping.  Linkages  between  closures  and 
remote  operators  must  be  corrosion 
resistant  and  effective  in  cdl  types  of 
environmental  conditions  incident  to 
discharge  of  product. 

(iii)  All  parts  of  a  valve  inside  a  cargo 
tank  or  within  a  welded  flange  must  be 
made  of  material  that  will  not  corrode 
or  deteriorate  in  the  presence  of  the 
lading. 

(iv)  An  excess  flow  valve,  integral 
excess  flow  valve,  or  excess  flow  feature 
must  close  if  the  flow  reaches  the  rated 
flow  of  a  gas  or  liquid  specified  by  the 
original  valve  manufacturer  when 
piping  mounted  directly  on  the  valve  is 
sheared  off  before  the  fijrst  valve,  pump, 
or  fitting  downstream  from  the  excess 
flow  valve,  integral  excess  flow  valve,  or 
excess  flow  feature. 

(v)  An  integral  excess  flow  valve  or 
the  excess  flow  feature  of  an  internal 
self-closing  stop  valve  may  be  designed 
with  a  bypass,  not  to  exceed  0.1016 
centimeters  (0.040  inch)  diameter 
opening,  to  allow  equalization  of 
pressure. 

(vi)  The  internal  self-closing  stop 
valve  must  be  designed  so  that  the  self- 
stored  ene^'gy  soxirce  and  the  valve  seat 
are  located  Inside  the  cargo  tank  or 
within  2.54  centimeters  (one  inch)  of 
the  external  face  of  the  welded  flange. 
Damage  to  parts  exterior  to  the  cargo 
tank  or  mating  flange  must  not  prevent 
effective  seating  of  the  valve. 

(5)  A  primeuy  discharge  control 
system  is  not  required  on  the  following: 

(i)  A  vapor  or  liquid  discharge 
opening  of  less  than  IV4  NPT  equipped 
with  an  excess  flow  valve  together  with 
a  manually  operated  external  stop  valve 
in  place  of  an  internal  self-closing  stop 
valve. 

(ii)  An  engine  fuel  line  on  a  truck- 
mounted  cargo  tank  of  not  more  than  % 
NPT  equipped  with  a  valve  having  an 
integral  excess  flow  valve  or  excess  flow 
feature. 

(iii)  A  cargo  tank  motor  vehicle 
certified  before  January  1, 1995,  unless 
intended  for  use  to  transport  a 
flammable  liquid,  flammable  gas. 


hydrogen  chloride,  refrigerated  liquid, 
or  anhydrous  ammonia. 

(6)  In  addition  to  the  internal  self¬ 
closing  stop  valve,  each  filling  and 
discharge  line  must  be  fitted  with  a  stop 
valve  located  in  the  line  between  the 
internal  self-closing  stop  valve  and  the 
hose  connection.  A  back  flow  check 
valve  or  excess  flow  valve  may  not  be 
used  to  satisfy  this  requirement. 

(7)  An  excess  flow  valve  may  be 
designed  with  a  bypass,  not  to  exceed  a 
0.1016  centimeter  (0.040  inch)  diameter 
opening,  to  allow  equalization  of 
pressure. 

(b)  InJets  and  discharge  outlets  on 
chlorine  tanks.  The  inlet  and  discharge 
outlets  on  a  cargo  tank  used  to  transport 
chlorine  must  meet  the  requirements  of 
§  178.337-l(c)(2)  and  must  be  fitted 
with  an  internal  excess  flow  valve.  In 
addition  to  the  internal  excess  flow 
valve,  the  inlet  and  discharge  outlets 
must  be  equipped  with  an  external  stop 
valve  (angle  valve).  Excess  flow  valves 
must  conform  to  the  standards  of  The 
Chlorine  Institute,  Inc.,  as  follows: 

(1)  A  valve  conforming  to  Drawing 
101-7,  dated  July  1993,  must  be 
installed  under  each  liquid  cuigle  valve. 

(2)  A  valve  conforming  to  Drawing 
106-6,  dated  July  1993,  must  be 
installed  under  each  gas  angle  valve. 

(c)  Discharge  outlets  on  carbon 
dioxide,  refrigerated  liquid,  cargo  tanks. 
A  discharge  outlet  on  a  cargo  tao^  used 
to  transport  carbon  dioxide,  refrigerated 
liquid  is  not  required  to  be  fitted  with 
an  internal  self-closing  stop  valve. 

14.  In  §  178.337-9,  paragraph  (b)(6)  is 
revised,  paragraph  (b)(7)  is  redesignated 
as  paragraph  (b)(8)  and  revised,  a  new 
paragraph  (b)(7)  is  added,  and  paragraph 
(c)  is  revised  to  read  as  follows: 

§  1 78.337-9  Pressure  relief  devices, 
piping,  valves,  hoses,  and  fittings. 
***** 

(b)  Piping,  valves,  hose,  and  fittings. 

*  *  * 

(6)  Cargo  tank  manufacturers  and 
fabricators  must  demonstrate  that  all 
piping,  valves,  and  fittings  on  a  cargo 
tank  are  free  from  leaks.  To  meet  this 
requirement,  the  piping,  valves,  and 
fittings  must  be  tested  after  installation 
at  not  less  than  80  percent  of  the  design 
pressure  marked  on  the  cargo  tank. 

(7)  A  hose  assembler  must: 

(i)  Permcmently  mark  each  hose 
assembly  with  a  unique  identification 
number. 

(ii)  Demonstrate  that  each  hose 
assembly  is  free  from  leaks  by 
performing  the  tests  and  inspections  in 
§  180.416(f)  of  this  subchapter. 

(iii)  Mark  each  hose  assembly  with 
the  month  and  year  of  its  original 
pressure  test. 


(8)  Chlorine  cargo  tanks.  Angle  valves 
on  cargo  tanks  intended  for  chlorine 
service  must  conform  to  Drawing  104- 
8,  dated  July  1993,  in  the  standards  of 
The  Chlorine  Institute.  Before 
installation,  each  angle  valve  must  be 
tested  for  leakage  at  not  less  than  225 
psig  using  dry  air  or  inert  gas. 

(c)  Mandng  inlets  and  outlets.  Except 
for  gauging  devices,  thermometer  wells, 
and  pressure  relief  valves,  each  Ccugo 
tcuik  inlet  and  outlet  must  be  marked 
“liquid”  or  “vapor”  to  designate 
whether  it  communicates  with  liquid  or 
vapor  when  the  cargo  tank  is  filled  to 
the  meiximum  permitted  filling  density. 

A  filling  line  that  communicates  with 
vapor  may  be  marked  “spray-fill” 
instead  of  “vapor.” 
***** 

15.  Section  178.337-11  is  revised  to 
read  as  follows: 

§  1 78.337-1 1  Emergency  discharge 
control. 

(a)  Emergency  discharge  control 
equipment.  Emergency  discharge 
control  equipment  must  be  installed  in 
a  liquid  discharge  line  as  specified  by 
product  and  service  in  §  173.315(n)  of 
this  subchapter.  The  performance  and 
certification  requirements  for  emergency 
discharge  control  equipment  are 
specified  in  §  173.315(n)  of  this 
subchapter  and  eue  not  a  part  of  the 
ceirgo  tank  motor  vehicle  certification 
made  imder  this  specification. 

(b)  Engine  fuel  lines.  On  a  truck- 
moxmted  cargo  tank,  emergency 
discharge  control  equipment  is  not 
required  on  an  engine  fuel  line  of  not 
more  than  %  NPT  equipped  with  a 
valve  having  an  integral  excess  flow 
valve  or  excess  flow  feature. 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

16.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
part  1.53 

17.  In  §  180.403,  the  introductory  text 
for  the  definition  “Modification”  is 
revised,  and  definitions  for  “Delivery 
hose  assembly”  and  “Piping  system”  are 
added  in  alphabetical  order  to  read  as 
follows: 


Modification  means  any  change  to  the 
original  design  and  construction  of  a 
cargo  temk  or  a  cargo  tank  motor  vehicle 


§  1 80.403  Definitions. 
***** 

Delivery  hose  assembly  means  a 
liquid  delivery  hose  and  its  attached 
couplings. 

***** 
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that  affects  its  structural  integrity  or 
lading  retention  capability  including 
changes  to  equipment  certified  as  part  of 
an  emergency  discharge  control  system 
required  by  §  173.315(n)(2)  of  this 
subchapter.  Any  modification  that 
involves  welding  on  the  cargo  tank  wall 
must  also  meet  all  requirements  for 
“Repair”  as  defined  in  this  section. 
Excluded  from  this  category  are  the 
following: 

***** 

Piping  system  means  any  component 
of  a  cargo  tank  delivery  system,  other 
than  a  delivery  hose  assembly,  that 
contains  product  during  loading  or 
unloading. 

***** 

18.  In  §  180.405,  paragraphs  (m)  and 
(n)  are  added  to  read  as  follows: 

§  1 80.405  Qualification  of  cargo  tanks. 
***** 

(m)  Specification  MC  330,  MC  331 
cargo  tank  motor  vehicles,  and 
nonspecification  cargo  tank  motor 
vehicles  conforming  to  §  173.315(k)  of 
this  subchapter,  intended  for  use  in  the 
transportation  of  liquefied  compressed 
gases.  (1)  No  later  than  the  date  of  its 
first  scheduled  pressure  test  after  July  1, 
2001,  each  specification  MC  330  and 
MC  331  cargo  tank  motor  vehicle,  and 
each  nonspecification  cargo  tank  motor 
vehicle  conforming  to  §  173.31 5(k)  of 
this  subchapter,  marked  and  certified 
before  July  1,  2001,  that  is  used  to 
transport  a  Division  2.1  material,  a 
Division  2.2  material  with  a  subsidiary 
hazard,  a  Division  2.3  material,  or 
anhydrous  ammonia  must  have  an 
emergency  discharge  control  capability 
as  specified  in  §  173.315(n)  of  this 
subchapter.  Each  passive  shut-off 
system  installed  prior  to  July  1,  2001, 
must  be  certified  by  a  Design  Certifying 
Engineer  that  it  meets  the  requirements 
of  §  173.315(n)(2)  of  this  subchapter. 

(2)  The  requirement  in  paragraph 
(m)(l)  of  this  section  does  not  apply  to 
a  cargo  tank  equal  to  or  less  than 
13,247.5  liters  (3,500  gallons)  water 
capacity  transporting  in  metered 
delivery  service  a  Division  2.1  material, 
a  Division  2.2  material  with  a  subsidiary 
hazard,  or  anhydrous  ammonia 
equipped  with  an  off-truck  remote  shut¬ 
off  device  that  was  installed  prior  to 
July  1,  2000.  The  device  must  be 
capable  of  stopping  the  transfer  of 
lading  by  operation  of  a  transmitter 
carried  by  a  qualified  person  attending 
unloading  of  the  cargo  tank.  The  device 
is  subject  to  the  requirement  in 

§  177.840(o)  of  this  subchapter  for  a 
daily  test  at  45.72  meters  (150  feet). 

(3)  Each  specification  MC  330  and  MC 
331  cargo  tank  in  metered  delivery 


service  of  greater  than  13,247.5  liters 
(3,500  gallons)  water  capacity 
transporting  a  Division  2.1  material,  a 
Division  2.2  material  with  a  subsidiary 
hazard,  or  anhydrous  ammonia,  marked 
and  certified  before  July  1, 1999,  must 
have  an  emergency  discharge  control 
capability  as  specified  in  §§  173.315(n) 
and  177.840  of  this  subchapter  no  later 
than  the  date  of  its  first  scheduled 
pressure  test  after  July  1,  2001,  or  July 
1,  2003,  whichever  is  earlier. 

(n)  Thermal  activation.  No  later  than 
the  date  of  its  first  scheduled  leakage 
test  after  July  1, 1999,  each  specification 
MC  330  or  MC  331  cargo  tank  motor 
vehicle  and  each  nonspecification  cargo 
tank  motor  vehicle  conforming  to 
§  173.315(k)  of  this  subchapter,  marked 
and  certified  before  July  1, 1999,  that  is 
used  to  transport  a  liquefied  compressed 
gas,  other  than  carbon  dioxide  and 
chlorine,  that  has  a  water  capacity  of 
13,247.5  liters  (3,500  gallons)  or  less 
must  be  equipped  with  a  means  of 
thermal  activation  for  the  internal  self¬ 
closing  stop  valve  as  specified  in 
§  178.337-8(a)(4)  of  this  subchapter. 

19.  In  §  180.407,  paragraph  (h)(l)(iii) 
is  added,  existing  paragraphs  (h)(4) 
through  (h)(8)  are  redesignated  as 
paragraphs  (h)(5)  through  (h)(9), 
respectively,  and  a  new  paragraph  (h)(4) 
is  added  to  read  as  follows: 

§  1 80.407  Requirements  for  test  and 
inspection  of  specification  cargo  tanks. 
***** 

(h)  Leakage  test.  (1)  *  *  * 

(iii)  An  operator  of  a  specification  MC 
330  or  MC  331  cargo  tank,  and  a 
nonspecification  cargo  tank  authorized 
under  §  173.315(k)  of  this  subchapter, 
equipped  with  a  meter  may  check  leak 
tightness  of  the  internal  self-closing  stop 
valve  by  conducting  a  meter  creep  test. 
(See  Appendix  B  to  this  part.) 
***** 

(4)  After  July  1,  2000,  Registered 
Inspectors  of  specification  MC  330  and 
MC  331  cargo  tanks,  and 
nonspecification  cargo  tanks  authorized 
under  §  173.315(k)  of  this  subchapter 
must  visually  inspect  the  delivery  hose 
assembly  and  piping  system  while  the 
assembly  is  under  leakage  test  pressure 
utilizing  the  rejection  criteria  listed  in 
§  180.416(g).  Delivery  hose  assemblies 
not  permanently  attached  to  the  cargo 
tank  motor  vehicle  may  be  inspected 
separately  from  the  cargo  tank  motor 
vehicle.  In  addition  to  a  written  record 
of  the  inspection  prepared  in 
accordance  with  §  180.417(b),  the 
Registered  Inspector  conducting  the 
hose  test  must  note  the  hose 
identification  nmnber,  the  date  of  the 
original  hose  assembly  test,  and  the 


condition  of  the  hose  assembly  and 
piping  system  tested. 
***** 

20.  Section  180.416  is  added  to  read 
as  follows: 

§  1 80.41 6  Discharge  system  inspection 
and  maintenance  program  for  cargo  tanks 
transporting  liquefied  compressed  gases. 

(a)  Applicability.  This  section  is 
applicable  to  an  operator  using 
specification  MC  330,  MC  331,  and 
nonspecification  cargo  tanks  authorized 
under  §  173.315(k)  of  this  subchapter  for 
transportation  of  liquefied  compressed 
gases  other  than  carbon  dioxide. 
Paragraphs  (b),  (c),  (d)(1),  (d)(5),  (e),  (f), 
and  (g)(1)  of  this  section,  applicable  to 
delivery  hose  assemblies,  apply  only  to 
hose  assemblies  installed  or  carried  on 
the  cargo  tank. 

(b)  Hose  identification.  By  July  1, 

2000,  the  operator  must  assure  that  each 
delivery  hose  assembly  is  permanently 
marked  with  a  unique  identification 
number  and  maximum  working 
pressure. 

(c)  Post-delivery  hose  check.  After 
each  unloading,  ffie  operator  must 
visually  check  that  portion  of  the 
delivery  hose  assembly  deployed  during 
the  unloading. 

(d)  Monthly  inspections  and  tests.  (1) 
The  operator  must  visually  inspect  each 
delivery  hose  assembly  at  least  once 
each  calendar  month  the  delivery  hose 
assembly  is  in  service. 

(2)  The  operator  must  visually  inspect 
the  piping  system  at  least  once  each 
calendar  month  the  cargo  tank  is  in 
service.  The  inspection  must  include 
fusible  elements  and  all  components  of 
the  piping  system,  including  bolts, 
connections,  and  seals. 

(3)  At  least  once  each  calendar  month 
a  cargo  tank  is  in  service,  the  operator 
must  actuate  all  emergency  discharge 
control  devices  designed  to  close  the 
internal  self-closing  stop  valve  to  assure 
that  all  linkages  operate  as  designed.  « 
Appendix  A  to  this  part  outlines 
acceptable  procedures  that  may  be  used 
for  this  test. 

(4)  The  operator  of  a  cargo  tank  must 
check  the  internal  self-closing  stop 
valve  in  the  liquid  discharge  opening  for 
leakage  through  the  valve  at  least  once 
each  calendar  month  the  cargo  tank  is 
in  service.  On  cargo  tanks  equipped 
with  a  meter,  the  meter  creep  test  as 
outlined  in  Appendix  B  to  this  part  or 

a  test  providing  equivalent  accuracy  is 
acceptable.  For  cargo  tanks  that  are  not 
equipped  with  a  meter.  Appendix  B  to 
this  part  outlines  one  acceptable  method 
that  may  be  used  to  check  internal  self¬ 
closing  stop  valves  for  closure. 

(5)  After  July  1,  2000,  the  operator 
must  note  each  inspection  in  a  record. 
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That  record  must  include  the  inspection 
date,  the  name  of  the  person  performing 
the  inspection,  the  hose  assembly 
identification  mrniber,  the  company 
name,  the  date  the  hose  was  assembled 
and  tested,  and  an  indication  that  the 
delivery  hose  assembly  and  piping 
system  passed  or  failed  the  tests  and 
inspections.  A  copy  of  each  test  and 
inspection  record  must  be  retained  by 
the  operator  at  its  principal  place  of 
business  or  where  the  vehicle  is  housed 
or  maintained  until  the  next  test  of  the 
same  type  is  successfully  completed. 

(e)  Annual  hose  leakage  test.  The 
owner  of  a  delivery  hose  assembly  that 
is  not  permanently  attached  to  a  cargo  _ 
tank  motor  vehicle  must  ensure  that  the 
hose  assembly  is  annually  tested  in 
accordance  with  §  180.407(h)(4). 

(f)  New  or  repaired  delivery  hose 
assemblies.  Each  operator  of  a  cargo 
tank  must  ensure  each  new  and  repaired 
delivery  hose  assembly  is  tested  at  a 
minimum  of  120  percent  of  the  hose 
maximum  working  pressvue. 

(1)  The  operator  must  visually 
examine  the  delivery  hose  assembly 
while  it  is  under  pressme. 

(2)  Upon  successful  completion  of  the 
pressure  test  and  inspection,  the 
operator  must  assme  that  the  delivery 
hose  assembly  is  permanently  m^ked 
with  the  month  and  year  of  the  test. 

(3)  After  July  1,  2000,  the  operator 
must  complete  a  record  documenting 
the  test  and  inspection,  including  the 
date,  the  signature  of  the  inspector,  the 
hose  owner,  the  hose  identification 
nrnnber,  the  date  of  original  delivery 
hose  assembly  and  test,  notes  of  any 
defects  observed  and  repairs  made,  and 
an  indication  that  the  delivery  hose 
assembly  passed  or  failed  the  tests  and 
inspections.  A  copy  of  each  test  and 
inspection  record  must  be  retained  by 
the  operator  at  its  principal  place  of 
business  or  where  the  vehicle  is  housed 
or  maintained  until  the  next  test  of  the 
same  type  is  successfully  completed. 

(g)  Rejection  criteria.  (1)  No  operator 
may  use  a  delivery  hose  assembly 
determined  to  have  any  condition 
identified  below  for  unloading  liquefied 
compressed  gases.  An  operator  may 
remove  and  replace  damaged  sections  or 
correct  defects  discovered.  Repaired 
hose  assemblies  may  be  placed  back  in 
service  if  retested  successfully  in 
accordance  with  paragraph  (f)  of  this 
section. 

(i)  Damage  to  the  hose  cover  that 
exposes  the  reinforcement. 

(ii)  Wire  braid  reinforcement  that  has 
been  kinked  or  flattened  so  as  to 
permanently  deform  the  wire  braid. 


(iii)  Soft  spots  when  not  under 
pressure,  bulging  under  pressme,  or 
loose  outer  covering. 

(iv)  Damaged,  slipping,  or  excessively 
worn  hose  couplings. 

(v)  Loose  or  missing  bolts  or 
fastenings  on  bolted  hose  coupling 
assemblies. 

(2)  No  operator  may  use  a  cargo  tank 
with  a  piping  system  foimd  to  have  emy 
condition  identified  in  this  paragraph 
(g)(2)  for  unloading  liquefied 
compressed  gases. 

(i)  Any  external  leak  identifiable 
without  the  use  of  instruments. 

(ii)  Bolts  that  are  loose,  missing,  or 
severely  corroded. 

(iii)  Manual  stop  valves  that  will  not 
actuate. 

(iv)  Rubber  hose  flexible  connectors 
with  any  condition  outlined  in 
paragraph  (g)(1)  of  this  section. 

(v)  Stainless  steel  flexible  connectors 
with  damaged  reinforcement  braid. 

(vi)  Internal  self-closing  stop  valves 
that  fail  to  close  or  that  permit  leakage 
through  the  valve  detectable  without  the 
use  of  instruments. 

(vii)  Pipes  or  joints  that  are  severely 
corroded. 

21.  In  §  180.417,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  180.417  Reporting  and  record  retention 
requirements. 

(a)  Vehicle  certification.  (1)  Each 
owner  of  a  specification  cargo  tank  must 
retain  the  manufacturer’s  certificate,  the 
manufacturer’s  ASME  UlA  data  report, 
where  applicable,  and  related  papers 
certifying  that  the  specification  cargo 
tank  identified  in  the  documents  was 
manufactured  and  tested  in  accordance 
with  the  applicable  specification.  This 
would  include  any  certification  of 
emergency  discharge  control  systems 
required  by  §  173.315(n)  of  this 
subchapter  or  §  180.405(m).  The  owner 
must  retain  the  documents  throughout 
his  ownership  of  the  specification  cargo 
tank  and  for  one  year  thereafter.  In  the 
event  of  a  change  in  ownership,  the 
prior  owner  must  retain  non-fading 
photo  copies  of  these  documents  for  one 
year. 

it  ic  "k  i(  it 

22.  Appendices  A  and  B  are  added  to 
part  180  to  read  as  follows: 

Appendix  A  to  Part  180 — Internal  Self¬ 
closing  Stop  Valve  Emergency  Closure  Test 
for  Liquefied  Compressed  Gases 

1.  In  performing  this  test,  all  internal  self¬ 
closing  stop  valves  must  be  opened.  Each 
emergency  discharge  control  remote  actuator 
(on-truck  and  off-truck)  must  be  operated  to 


ensure  that  each  internal  self-closing  stop 
valve’s  level,  piston,  or  other  valve  indicator 
has  moved  to  the  closed  position. 

2.  On  pump-actuated  pressure  differential 
internal  valves,  the  three-way  toggle  valve 
handle  or  its  cable  attachment  must  be 
activated  to  verify  that  the  toggle  handle 
moves  to  the  closed  position. 

Appendix  B  to  Part  180 — Acceptable 
Internal  Self-closing  Stop  Valve  Leakage 
Tests  for  Cargo  Tanks  Transporting 
Liquefied  Compressed  Gases 

For  internal  self-closing  stop  valve  leakage 
testing,  leakage  is  defined  as  any  leakage 
through  the  internal  self-closing  valve  or  to 
the  atmosphere  that  is  detectable  when  the 
valve  is  in  the  closed  position.  On  some 
valves  this  will  require  the  closure  of  the 
pressure  by-pass  port. 

(a)  Meter  Creep  Test. 

1.  An  operator  of  a  cargo  tank  equipped 
with  a  calibrated  meter  may  check  the 
internal  self-closing  stop  valve  for  leakage 
through  the  valve  seat  using  the  meter  as  a 
flow  measurement  indicator.  The  test  is 
initiated  by  starting  the  delivery  process  or 
returning  product  to  the  cargo  tank  through 
the  delivery  system.  This  may  be  performed 
at  an  idle.  After  the  flow  is  established,  the 
operator  closes  the  internal  self-closing  stop 
valve  and  monitors  the  meter  flow.  The  meter 
flow  must  stop  within  30  seconds  with  no 
meter  creep  within  5  seconds  after  the  meter 
stops. 

2.  On  pump-actuated  pressure  differential 
internal  self-closing  stop  valves,  the  valve 
must  be  closed  with  the  remote  actuator  to 
assure  that  it  is  functioning.  On  other  types 
of  internal  self-closing  stop  valves,  the 
valve(s)  may  be  closed  using  either  the 
normal  valve  control  or  the  discharge  control 
system  (e.g.,  remote). 

3.  Rejection  criteria:  Any  detectable  meter 
creep  within  the  first  five  seconds  after  initial 
meter  stoppage. 

(b)  Internal  Self-Closing  Stop  Valve  Test. 

An  operator  of  a  cargo  tank  that  is  not 

equipped  with  a  meter  may  check  the 
internal  self-closing  stop  valve(s)  for  leakage 
as  follows: 

1.  The  internal  self-closing  stop  valve  must 
be  in  the  closed  position. 

2.  All  of  the  material  in  the  downstream 
piping  must  be  evacuated,  and  the  piping 
must  be  returned  to  atmospheric  temperature 
and  pressure. 

3.  The  outlet  must  be  monitored  for  30 
seconds  for  detectable  leakage. 

4.  Rejection  criteria.  Any  detectable 
leakage  is  considered  unacceptable. 

Issued  in  Washington,  DC  on  May  18, 

1999,  under  authority  delegated  in  49  CFR 
part  1. 

Kelley  Coyner, 

Administrator. 

[FR  Doc.  99-12860  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4910-60-P 


Monday 
May  24,  1999 


Part  III 

Department  of 
Transportation 

Coast  Guard 

33  CFR  Part  20 
46  CFR  Part  5 

Rules  of  Practice,  Procedure,  and 
Evidence  for  Administrative  Proceedings 
of  the  Coast  Guard;  Interim  Final  Rule 


28054 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  20 

46  CFR  Part  5 

[USCG-1 998-3472] 

RIN  2115-AF59 

Rules  of  Practice,  Procedure,  and 
Evidence  for  Administrative 
Proceedings  of  the  Coast  Guard 

agency:  Coast  Guard,  DOT. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is  revising 
the  rules  for  Practice,  Procedure,  and 
Evidence  for  Administrative 
Proceedings.  We  are  revising  the  rules  to 
consolidate  all  Coast  Guard  adjudicative 
procedures  for  the  suspension  and 
revocation  (S&R)  of  merchant  mariners’ 
licenses,  certificates  of  registry,  and 
documents  and  for  class  II  civil 
penalties.  The  rule  will  eliminate 
unnecessary  procedures  from  S&R 
proceedings  and  will  use  the  Coast 
Guard’s  adjudicative  resources  more 
efficiently. 

DATES:  This  interim  rule  is  effective  on 
June  23, 1999.  Comments  must  reach 
the  Coast  Guard  on  or  before  July  23, 
1999. 

ADDRESSES:  You  may  submit  your 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-1998-3472),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW, 

Washington,  DC  20590-0001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  interim  rule,  call 
George  J.  Jordan,  Attorney-Advisor, 
Office  of  the  Chief  Administrative  Law 
Judge,  telephone  202-267-0006.  For 
questions  on  viewing,  or  submitting 
material  to,  the  docket,  call  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[USCG-1998-3472]  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  su’omit  one 
copy  of  all  comments  and  attachments 
in  an  unbouncMormat,  no  larger  than 
8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing  to  the  DOT  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  If  you  want 
acknowledgment  of  receipt  of  yom 
comment,  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  interim  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  a  public 
meeting  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  public  meeting  would 
be  helpful  to  this  rulemaking.  If  an 
opportunity  for  oral  presentations  will 
help  the  rulemaking,  the  Coast  Guard 
will  hold  a  public  meeting  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  History 

On  April  6, 1998,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (63  FR  16731), 
entitled  “Rules  of  Practice,  Procedure, 
and  Evidence  for  Administrative 
Proceedings  of  the  Coast  Guard.” 

On  May  20, 1998,  we  published  a 
notice,  in  the  Federal  Register  (63  FR 
27700),  reopening  the  NPRM  comment 
period  for  an  additional  30  days.  The 
Coast  Guard  received  seven  letters 
commenting  on  the  proposed 
rulemaking. 

We  received  one  request  for  a  public 
meeting.  Since  we  received  a  total  of 
only  seven  comments  during  both 
comment  periods,  we  held  no  public 
meetings  on  this  rulemaking. 


Background  and  Purpose 

The  Coast  Guard  derives  its  authority 
to  issue  this  interim  final  rule  in  part 
from  46  U.S.C.  7702,  amended  by  the 
Oil  Pollution  Act  of  1990  (Pub.  L.  101- 
380).  The  Coast  Guard  also  derives  its 
authority  to  issue  rules  affecting  class  II 
proceedings  firom  33  U.S.C.  1321(b)(6). 

This  rulemaking  is  necessary  as  part 
of  a  Coast  Guard  effort  to  improve  both: 
(1)  The  administrative  efficiency  of  all 
Coast  Guard  adjudicative  procedures; 
and  (2)  the  specific  procedures  related 
to  actions  involving  mariners’ 
credentials.  It  follows  an  overall  Coast 
Guard  initiative  to  streamline  its 
resources,  yet  maintain  effectiveness  in 
all  affected  areas. 

The  Coast  Guard  maintains  two 
separate  sets  of  procedural  rules  that 
govern  administrative  adjudication.  46 
CFR  Part  5  contains  the  rules  for 
Suspension  and  Revocation  (S&R). 

These  rules  have  their  basis  in  criminal 
procediu'e.  33  CFR  Part  20  contains  the 
rules  for  class  II  civil  penalties.  These 
rules  have  their  basis  in  the  Model 
Rules  of  Administrative  Procedure  and 
on  other  modern  rules  for  civil 
procedure.  Both  sets  of  rules,  however, 
contain  outdated  and  inefficient 
procedures,  many  of  which  are  not 
effective  in  the  adjudication  of  Coast 
Guend  actions. 

This  rulemaking  will  consolidate  both 
sets  of  rules  in  33  CFR  Part  20.  It  will 
remove  those  procedures  that  impede 
the  efficient  handling  of  cases.  In 
addition,  it  will  revise  those  rules  that 
are  not  consistent  with  relevant  legal 
standards  and  practices. 

The  Coast  Guard  has  reduced  the 
number  of  administrative  law  judges 
(ALJs)  and  field  offices  in  a  major, effort 
to  streamline  its  resources.  Only  six  full¬ 
time  ALJs  are  available  to  preside  over 
900-1000  S&R  cases  annually  in  60 
cities  throughout  the  United  States  and 
its  Commonwealths  and  Territories.  The 
reduction  in  personnel  that  handle 
adjudicative  matters  creates  the  need  for 
a  system  that  can  docket  emd  process 
cases  more  efficiently. 

The  ALJ  Docketing  Center  now 
operates  such  a  system.  It  manages  cases 
of  class  II  civil  penalty,  of  S&R,  and  of 
civil  penalties  and  permit  sanctions  for 
the  National  Oceanographic  and 
Atmospheric  Administration  (NOAA). 
This  rule  will  assist  in  the  processing  of 
Coast  Guard  S&R  cases  at  the  ALJ 
Docketing  Center.  This  rule  will  allow 
the  Center  to  better  administer  the 
adjudication  of  Coast  Guard  actions. 

In  addition,  this  rule  will  produce 
several  other  benefits.  It  will  ensure  that 
similar  cases  follow  simileir  procedures. 
It  will  eliminate  unnecessary  hearings 
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and  the  costs  associated  with  these 
hearings,  such  as  travel  and  court- 
reporting  costs.  It  will  employ  the  use 
of  rules  more  familiar  to  civilian 
attorneys.  It  will  also  incorporate  many 
recommendations  of  the  former 
Administrative  Conference  of  the 
United  States  and  many  practices 
prevalent  in  the  Department  of 
Transportation  and  other  agencies.  This 
will  promote  uniformity  and 
consistency  in  certain  proceedings. 
Finally,  this  rule  will  help  to  promote 
settlement  in  cases  that  are  undisputed. 
This  will  further  help  to  eliminate 
unnecessary  hearings. 

This  rule  will  promote  and  ensure 
consistent  procedural  guidelines  in 
adjudication  over  mariners’  certificates, 
documents,  and  licenses,  class  II  civil 
penalties,  and  other  proceedings  before 
Coast  Guard  ALJs.  It  will  also  enable  the 
Coast  Guard  to  maintain  regulations  in 
keeping  with  modern  rules  of  civil  and 
criming  procedure,  where  applicable. 

1.  Consolidated  Rules  of  Procedure  and 
Rules  of  Evidence 

This  rule  will  consolidate  all  rules  of 
procedure  and  evidence  for 
administrative  adjudication  into  33  CFR 
Part  20.  It  will — 

•  Remove  the  rules  of  procedure  and 
evidence  for  S&R  cases  from  46  CFR 
Part  5; 

•  Supersede  those  rules  of  procedure 
and  evidence  from  46  CFR  Part  5  and 
provide  equivalent  rules  in  Part  20; 

•  Amend  certain  sections  of  Part  20  to 
accommodate  specific  procedural 
requirements  for  S&R,  for  example, 
regarding  the  opening  of  cases;  and 

•  Move  certain  rules  of  evidence, 
relating  only  to  S&R  cases,  into  a  new 
subpart  in  33  Part  20. 

2.  Changes  in  the  Rules  of  Procedure 
and  the  Rules  of  Evidence 

This  rule  will  change  the  rules  of 
procedure  and  evidence  in 
administrative  proceedings  in  the 
following  ways: 

•  Complaints  replace  Notices  of 
Hearings.  Under  the  rule,  the 
investigating  officer  will  file  a 
complaint  and  propose  the  place  for  a 
hearing,  as  opposed  to  the  current 
system  in  which  the  investigating  officer 
files  charges  and  serves  them  on  the 
mariner,  telling  the  mariner  where  and 
when  to  appear  to  answer  the  charges. 
The  complaint  will  identify  the  order  of 
suspension  or  revocation  sought,  or,  in 

a  class  II  case,  the  penalty  sought. 

•  Complaint  must  be  answered  in 
writing  and  within  20  days.  Under  the 
rule,  the  mariner  must  answer  the 
complaint  in  writing  within  20  days. 


Under  the  current  S&R  rules,  the 
mariner  answers  at  a  hearing. 

•  Administrative  Law  Judge  will 
schedule  hearings.  Under  the  rule,  the 
ALJ  schedules  the  hearing  after 
receiving  the  emswer  and  considering 
the  convenience  of  both  parties.  Under 
the  current  S&R  rule,  the  investigating 
officer  schedules  the  hearing  in  the 
Notice,  and  the  ALJ  schedules 
continuances,  etc. 

•  The  Coast  Guard  may  seek  a  default 
judgment.  Under  the  rule,  if  a  mariner 
fails  to  answer  or  does  not  attend  a 
hearing,  the  Coast  Guard  may  seek  a 
default  judgment.  Under  the  current 
S&R  rules,  a  hearing  in  the  absence  of 
the  mariner  is  required. 

•  New  procedures  for  settlement 
agreements.  The  rule  encomages 
s^ettlement  agreements.  It  also 
establishes  procedures  for  settlement. 
Although  present  S&R  practices 
encourage  settlement  agreements,  there 
is  no  consistent  procedure  involved  in 
achieving  them. 

•  Administrative  Law  Judges  may 
issue  oral  decisions.  Under  this  rule 
ALJs  will  issue  oral  decisions  in  simple 
cases,  when  the  rights  of  the  parties  are 
not  impaired,  to  speed  justice.  The 
present  S&R  rule,  46  Clfe  5.571, 

Delivery  of  decision,  does  not  allow  for 
such  decisions,  under  any  circumstance. 

•  Expedited  hearings  are  established. 
This  rule  establishes  procedure  for 
processing  cases  whenever  the  Coast 
Guard  temporarily  suspends  a  mariner’s 
license,  certificate,  or  document  before 
hearing. 

OPA  90  gave  the  Coast  Guard 
temporary  suspension  authority.  There 
are  no  procedures  for  temporary 
suspension  in  the  Part  5  rules.  The 
Coast  Guard  and  the  presiding  ALJ 
established  ad  hoc  procedures  in  the 
few  times  in  which  the  Coast  Guard 
ordered  temporary  suspensions. 

The  responsive  pleadings  used  in 
these  rules  generally  are  not  appropriate 
in  temporary  suspension  cases,  because 
of  the  time  delays  involved.  The  ALJ 
must  hold  a  hearing  within  30  days  of 
the  temporary  suspension.  To  meet  this 
requirement,  the  ALJ  must  hold  an 
immediate  pre-hearing  conference, 
receive  an  answer,  and  issue 
appropriate  orders  to  meet  the 
statutorily  mandated  deadlines. 

•  The  Coast  Guard  will  have  the  right 
of  appeal  in  S&R  cases.  Under  the 
current  S&R  rules,  the  Coast  Guard 
reviews  only  cases  in  which  the  charges 
are  found  proved  and  the  respondent 
files  an  appeal.  The  inability  of  the 
agency  to  seek  review  or  appeal,  in 
cases  where  the  ALJ  ruled  against  it,  is 
unique  among  Federal  administrative 
practices.  Neither  the  Administrative 


Procedure  Act  (APA)  nor  the  statutory 
authority  for  S&R  cases  prohibits  appeal 
by  an  agency.  The  rules  in  Part  20  now 
provide  for  such  an  appeal. 

3.  Changes  in  the  Rules  of  Evidence 

This  rule  will  apply  the  rules  of 

evidence  from,  the  APA.  In  current 
practice  some  ALJs  apply  the  Federal 
Rules  of  Evidence.  This  rule  will  have 
one  consistent  standard,  the  APA 
standard,  used  in  S&R  cases. 

4.  Special  Rules  of  Evidence — 
Suspension  and  Revocation  Cases 

This  rule  retains  special  rules  of 
evidence  for  S&R  cases.  It  places  these 
special  rules  in  a  separate  subpart.  The 
rule  adds  a  subpart  that  contains 
evidentiary  rules  fi-om  Part  5. 

The  existing  suspension  and 
revocation  rules  contain  special  rules 
concerning  the  admission  emd  use  of 
judgments  of  conviction,  log  book 
entries,  medical  examinations,  and 
admissions  made  by  respondents.  We 
are  not  changing  these  rules  at  this  time. 
We  moved  them  to  a  separate  subpart 
(subpart  M)  in  Part  20. 

5.  Changes  in  Case  Filing 

With  the  opening  of  the  ALJ 
Docketing  Center  in  Baltimore, 
Maryland,  efficient  and  effective  case 
management  in  administrative 
proceedings  is  now  in  effect.  The  rule 
will  optimize  the  capabilities  of  the 
Docketing  Center  and  improve  case¬ 
filing  procedures  by  creating  a  central 
location  for  filing  documents.  This  rule 
changes  the  place  and  method  of  filing 
for  all  administrative  proceedings. 
Parties  may  now  file  all  pleadings, 
motions,  decisions,  and  other 
appropriate  documents  with  the  ALJ 
Docketing  Center  in  Baltimore, 
Maryland.  The  current  S&R  rules 
require  parties  to  file  documents  in  the 
Coast  Guard  District  where  the  case 
originated.  The  current  rules  in  33  CFR 
Part  20  also  require  parties  to  file 
multiple  copies  of  documents.  This  rule 
requires  parties  to  submit  only  a  single 
signed  copy  of  a  specified  form  instead 
of  the  previously  required  formatted 
documents. 

6.  Changes  in  the  Rules  of  Discovery 

This  rule  changes  the  discovery  rules 
in  all  administrative  proceedings,  in  the 
following  ways: 

•  Fifteen-Day  Limit  on  Submittal  of 
Final  Exhibits  and  Witnesses.  Parties 
must  now  submit  final  lists  of  witnesses 
and  proposed  exhibits  at  least  15  days 
before  a  heming,  unless  otherwise 
allowed  at  the  discretion  of  the  ALJ.  The 
current  class  II  rules  allow  parties  to 
submit  final  exhibits  as  few  as  5  days 
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before  a  hearing:  they  encourage  the 
disfavored  “trial  by  ambush”. 

•  Consistent  Discovery  Procedures 
Established.  Under  the  current  S&R 
rules,  there  are  no  formal  discovery 
procedures.  This  can  create  problems 
when  copies  of  exhibits  and  witnesses 
are  not  presented  with  sufficient  notice 
to  the  other  party.  Most  ALJs  have 
introduced  requirements  for  discovery 
on  their  own,  but  these  differ  from  judge 
to  judge. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  seven 
letters  commenting  on  the  notice  of 
proposed  rulemaking  (NPRM).  The 
following  paragraphs  contain  a 
discussion  of  comments  received  and  an 
explanation  of  changes,  if  any,  to  the 
proposed  regulations.  The  comments 
discussed  are  in  the  following  three 
categories — 

(A)  General  comments; 

(B)  Comments  that  refer  to  issues 
discussed  in  the  preamble,  but  not 
discussed  in  specific  sections  of  the 
rule;  and 

(C)  Comments  that  concern  specific 
sections  of  the  rule. 

(A)  General  Comments 

Rulemaking  Process.  Comment:  One 
comment  concerns  the  rulemaking 
process  and  suggests  making  this  rule  a 
collaborative  effort  among  the  Coast 
Guard,  trade  unions,  mariners,  and  their 
counsel.  The  comment  also  suggests  that 
workshops  be  held  in  order  that  the 
rulemaking  receive  adequate  input  from 
its  audience.  Finally,  the  comment 
suggests  that  we  publish  successive 
drafts  of  the  rule. 

Response:  This  rule  is  an  ongoing 
project.  We  will  publish  a  Supplemental 
Notice  of  Proposed  Rulemaking 
(SNPRM)  re-writing  these  procedmal 
rules  in  plain  language.  We  request 
comments  firom  the  public  on  how  to 
improve  these  rules.  We  may  hold 
public  meetings  with  industry  to 
develop  the  rules  in  plain  language.  We 
use  the  process  set  out  in  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  553.  However,  the  suggestion  that 
we  publish  successive  drafts  of 
proposed  rules  is  not  in  keeping  with 
the  APA. 

We  are  issuing  the  rule  as  an  interim 
rule  with  further  opportunity  for 
comment.  Later,  we  will  issue  an 
SNPRM  in  a  “plain  language”  version. 

The  Docketing  Center.  Comment:  One 
comment  states  that  the  Docketing 
Center  should  not  be  allowed  to  dictate 
major  procedural  changes  to  the  rule 
without  comment  ft'om  the  public. 

Response:  The  Docketing  Center  does 
not  dictate  procedural  changes  to  rules. 


The  Docketing  Center  is  a  place  for  the 
public  to  read  and  file  documents  in 
administrative  proceedings.  We  will 
publish  changes  to  these  rules  in 
accordance  with  the  APA. 

Potential  of  Additional  Penalties  for 
Mariners.  Comment:  One  comment 
expresses  concern  about  the  potential 
for  mariners  to  be  subject  to  both  S&R 
proceedings  and  civil  penalty 
proceedings.  The  comment  states  that 
the  proposed  rule  does  not  address  this 
concern. 

Response:  An  individual  who  holds  a 
license,  certificate,  or  document  may 
also  he  subject  to  civil  penalty 
proceedings.  This  rule  neither  increases 
nor  decreases  the  possibility  that  this 
will  occur.  Our  policy  has  generally 
been  to  bring  one  type  of  action  or  the 
other.  Usually,  the  owner  is  subject  to 
civil  penalty  proceedings,  while  the 
operator  is  subject  to  S&R  proceedings. 

The  Use  of  Marine  Casualty 
Investigations  as  Evidence.  Comment: 
One  comment  concerns  barring  use  of 
reports  of  marine  casualty  investigations 
as  evidence  in  S&R  proceedings.  In 
addition,  the  comment  suggests  that  the 
ALJ’s  decision  not  be  based  solely  or 
substantially  on  the  findings  of  a  marine 
casualty  investigation.  The  comment 
cites  46  U.S.C.  6308  for  this  opinion. 

Response:  We  disagree  with  this 
comment.  Section  6308  specifically 
allows  the  use  of  reports  of  marine 
casualty  investigations  as  evidence  in 
administrative  proceedings  initiated  by 
the  United  States,  such  as  S&R 
proceedings  or  administrative  penalty 
proceedings.  (Admissions  made  by 
respondents  during  these  investigations 
remain  inadmissible.) 

Comment:  One  comment  suggests  that 
we  provide  more  ALJs  to  adjudicate 
these  matters.  The  comment  also 
suggests  that  we  provide  this  service  by 
an  offset  of  users’  fees  from  Regional 
Examination  Centers,  since  the  S&R 
program  is  essential  to  ensuring 
competency. 

Response:  Funds  for  more  ALJs  would 
have  to  come  from  either  or  both  of  two 
sources;  appropriated  funds  and  users’ 
fees.  Appropriated  funds  are  not  an  offer 
for  the  foreseeable  futme.  Users’  fees 
under  14  U.S.C.  664,  31  U.S.C.  9701, 
and  46  U.S.C.  2110  appeared  available 
until  late  last  year.  Then,  however,  by 
Section  207  of  the  “Coast  Guard 
Authorization  Act  of  1998”  [Pub.  L. 
105-383],  Congress  added  to  §  2110  a 
subsection  (R)  that  forbids,  until  1 
October  2001  at  the  earliest,  the 
collecting  of  any  users’  fees  not  already 
being  collected.  So  users’  fees  are  not  an 
offer  for  the  immediate  future,  either. 


(B)  Issues  Discussed  in  the  Preamble 

ALJ  may  Issue  Oral  Decisions. 
Comment:  One  comment  states  concern 
for  the  protection  of  the  mariner’s  right 
to  due  process,  when  the  ALJ  issues  an 
oral  decision.  The  commenter  suggests 
that  we  provide  the  mariner  with  a  free 
transcribed  copy  of  the  opinion. 

Response:  The  language  in  §  20.902(d) 
states  that  “.  .  .if  the  ALJ  renders  the 
initial  decision  orally,  and  if  a  party 
asks  for  a  copy,  the  hearing-docket  clerk 
shall  furnish  a  copy  excerpted  firom  the 
transcript  of  the  record.” 

Notice  Requirement.  Comment:  One 
comment  states  concern  about  the 
notice  requirement  that  will  apply  to 
mariners.  It  requests  that  we  draft  the 
rule  to  give  the  mariner  a  maximum  of 
certainty  and  fairness.  The  comment 
states  that  the  rule  should  require 
personal  service  of  process  or  at  least 
service  by  certified  mail,  with  return 
receipt  requested. 

Response:  A  number  of  the  comments 
specifically  mention  the  notice 
requirement  of  the  rule.  We  address  this 
issue  fully  in  the  sections  regarding 
notice  (§§  20.304,  20.308,  and  20.310)  in 
the  section  titled  Specific  Sections  in  33 
CFR  Part  20. 

Rule  Based  on  Inconsistent 
Standards.  Comment:  One  comment 
suggests  that  the  Commandant  and  the 
Coast  Guard  express  inconsistent 
standards  as  the  basis  for  the  S&R  rules. 
The  comment  cites  the  Coast  Guard  as 
stating  that  the  rules  of  criminal 
procedure  are  the  basis  for  the  S&R 
proceedings.  The  comment  cites  the 
Commandcmt  as  stating  the  license 
proceedings  are  remedial  and  not 
punitive  in  nature  (Commandant’s 
Decision  2316  (McNAUGHTON)). 

Response:  An  S&R  proceeding  is  not 
a  criminal  proceeding,  it  is  an 
administrative  proceeding  (46  CFR  5.5). 
That  is  why  one  of  om  primary 
purposes  in  this  rulem^ing  is  to 
remove  criminal-style  or  military- 
justice-style  processes  from  this 
remedial  S&R  proceeding.  The  present 
rules  of  part  5  include  processes  that  are 
similar  to  an  arraignment;  the  effect  of 
an  answer  is  similar  to  a  “not  guilty” 
plea  requiring  the  government  to  prove 
each  element  of  the  offense.  This 
interim  rule  replaces  those  with  civil- 
style  responsive  pleadings,  which  use  a 
written  answer  instead  of  a  hearing  and 
which  allow  a  respondent  to  admit 
some  allegations  while  denying  others. 

General  Comments — Part  5.  Special 
Rules  of  Evidence.  Comment:  A 
comment  states  concern  that  “special 
rules  of  evidence”  will  be  more 
complicated  than  the  current  rules.  The 
writer  suggests  that  we  require  the  ALJ 
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to  comply  with  the  Federal  Rules  of 
Evidence  (FRE). 

Response:  The  “special  rules  of 
evidence”  proposed  for  subpart  M  of 
part  20  are  not  new.  They  have  been  in 
use  for  nearly  50  years,  and  we  do  not 
wish  to  change  them  at  this  time.  We 
moved  them  from  part  5  to  part  20.  We 
will  consider  changes  to  simplify  them 
in  the  later,  plain-language  version.  We 
invite  yom  comments  on  the  rule.  The 
APA’s  intent  is  that  administrative 
proceedings  be  simpler  than  court 
proceedings.  For  this  reason,  we  adopt 
the  APA  standard,  and  not  the  FRE,  for 
our  rules  on  evidence. 

The  Right  to  Remain  Silent. 

Comment:  One  comment  states  concern 
about  the  removal  of  the  respondent’s 
right  to  remain  silent  (§5.519).  The 
comment  states  that  the  right  should  be 
recognized. 

Response:  The  right  to  remain  silent 
pertains  to  criminal  proceedings. 

Because  these  proceedings  are  civil- 
style  hearings,  the  right  no  longer 
applies.  However,  the  Fifth  Amendment 
right  against  self-incrimination  applies 
to  these  proceedings,  and  the 
respondent  may  assert  this  right.  Also, 
admissions  by  the  respondent  made  in 
the  course  of  marine  casualty 
investigations  are  inadmissible. 

The  Table  Printed  in  the  NPRM. 
Comment:  One  comment  states  concern 
with  §  5.101(b).  The  comment  states  that 
the  table  printed  in  the  NPRM  does  not 
address  whether  §  5.101(b)  will  be 
deleted. 

Response:  Section  5.101  remains 
unchanged.  The  table  provided  in  the 
NPRM  erroneously  omitted  this  section. 

Concern  Over  Changes  in  Part  5. 
Comment:  Several  comments  state  the 
belief  that  we  are  going  to  remove 
certain  sections  of  part  5  (e.g.,  §§  5.19, 
5.65(a),  5.201-5.205). 

Response:  We  printed  a  table  with  the 
NPRM.  The  table  sets  out  all  changes  to 
part  5,  except  that,  as  just  noted,  it 
omitted  §  5.101.  Otherwise,  if  we 
changed  or  removed  any  section,  we 
published  it  in  the  NPRM  (63  FR 
16735).  The  NPRM  as  printed  clearly 
indicates  where  part  5  will  remain 
unchanged  by  the  statement,  referring  to 
the  respective  section,  “Retained,  no 
change.”  This  interim  rule  contains  no 
table.  However,  if  you  downloaded  the 
NPRM  as  a  TXT  file,  you  may  have 
found  that  the  table  was  omitted. 

(C)  Specific  Sections  in  33  CFR  Part  20 

Section  20.103  Construction  and 
waiver  of  rules.  Comment:  One 
comment  suggests  the  use  of  the  phrase 
“economical  determination”  instead  of 
the  phrase,  “inexpensive  result”  in 
paragraphs  (a)  and  (b). 


Response:  We  agree  that  the  term 
“inexpensive  result”  may  be 
misleading.  The  purpose  of  this  section 
is  to  ensure  that  we  can  quickly  and 
fairly  resolve  administrative 
adjudication,  without  undue  cost  to 
participants.  We  replaced  the  term 
“inexpensive  result”  with  “inexpensive 
determination”  similar  to  Rule  1  of  the 
Federal  Rules  of  Civil  Procedure  (FRCP). 

Section  20.301  Representation. 
Comment:  The  comment  states  that  we 
should  include  in  the  rule  a  provision 
that  will  prevent  parties  from  placing  an 
undue  burden  on  the  government, 
where  a  party  fails  to  obtain  counsel 
before  the  hearing.  The  comment  states 
that  the  rule  would  place  an  undue 
burden  on  the  government  and  on 
counsel  by  allowing  the  respondent  a 
continuance  when  he  has  failed  to 
obtain  covmsel.  The  comment  states  that 
the  rule  should  provide  that,  when  a 
party  cannot  show  good  cause  for  the 
failure  to  obtain  counsel,  the  party  will 
automatically  waive  his  or  her  right  to 
counsel. 

Response:  We  have  removed  the 
requirement  that  an  ALJ  advise  a 
respondent  of  a  right  to  counsel  at  the 
beginning  of  a  hearing.  The  elimination 
of  arraignment-style  proceedings  should 
eliminate  most  instances  of  last-minute 
requests  for  counsel.  If  an  ALJ  believes 
that  a  respondent  had  a  reasonable 
opportimity  to  obtain  counsel  and  failed 
to  do  so,  then  the  ALJ  cem  deny  the 
respondent’s  request  for  a  continuance. 

Section  20.302  Filing  of  Documents 
and  Other  materials.  Comment:  One 
comment  expresses  concern  about 
allowing  the  docket  clerk  to  refuse 
documents.  It  cites  subsection  (f)  of  the 
FRCP,  which  prohibits  a  court  clerk 
from  refusing  defective  documents.  The 
comment  urges  that  this  rule  allow  all 
documents  to  be  filed  with  the  clerk  and 
not  leave  to  his  or  her  discretion  which 
documents  may  be  filed. 

Response:  Paragraph  (f)  of  this  section 
gives  the  clerk  an  option  to  decline 
material  and  return  it  without  filing  it 
or  to  accept  it  and  require  the  correction 
of  defects.  We  recognize  the  potential 
impact  of  this  paragraph  and  have 
amended  the  interim  rule  to  state  that 
the  docketing  staff  will  accept  all  filed 
documents  and  to  permit  the  docketing 
clerk  to  notify  a  filer  of  a  defective 
document  and  to  require  correction.  If 
the  defect  was  improper  service  on 
another  party,  it  may  extend  response 
periods  for  those  parties. 

Section  20.303  Form  and  Content  of 
Filed  Documerits.  Comment:  One 
comment  urges  that  we  establish  a 
specific  typeface  for  the  text  of  the 
document,  without  the  use  of  bold, 
italic,  or  script  typeface,  to  enhance 


legibility.  The  comment  also  urges  that 
the  rule  specify  who  is  to  issue  or 
establish  forms  acceptable  for  use  in 
these  proceedings.  It  should  also 
indicate  the  process  for  issuing  or 
establishing  them. 

Response:  We  establish  specific 
guidelines  for  format  in  the  rules.  We  do 
not  believe  that  we  need  to  adopt  more 
restrictive  guidelines.  We  will  issue  any 
necessary  forms  under  our  current 
procedures. 

Section  20.304  Service  of 
Documents.  Comment:  One  comment 
urges  that  the  rule  comply  with 
accepted  State  and  federal  practice, 
where  a  person  serving  a  complaint  or 
other  document  certifies,  under  oath  or 
affirmation,  how  the  document  was 
served.  Usually,  a  party  to  a  proceeding 
may  not  serve  anoffier  party  with 
documents.  The  party’s  counsel  or 
representative  may. 

Response:  We  added  tables  to 
paragraphs  (d),  (e),  (f),  and  (g).  The 
tables  indicate  that  we  require  the 
government  to  serve  any  complaint  by 
either  (1)  certified  mail,  return  receipt 
requested;  (2)  personal  delivery;  or  (3) 
express  courier  service,  that  has  return- 
receipt  capability.  A  person  of  suitable 
age  and  discretion  residing  at  the 
individual’s  residence  must  accept 
service. 

Comment:  One  comment  also 
proposes  that  paragraph  (h)  remain  as  it 
is  in  the  current  rule  because  the  re¬ 
wording  is  awkward.  The  comment 
suggests  that,  if  the  Coast  Guard  serves 
mariners  by  certified  mail  to  the  most 
current  address  listed  with  the  Coast 
Guard  Regional  Examination  Center, 
then  that  service  should  be  considered 
proper. 

Response:  The  Coast  Guard  maintains 
a  database  containing  addresses  of 
mariners,  in  keeping  with  46  U.S.C. 
7319.  The  database  is  not  necessarily 
current,  since  mariners  are  not  bound  to 
notify  the  Coast  Guard  when  they  move. 
Requiring  them  to  do  so  is  beyond  the 
scope  of  this  rulemaking. 

Section  20.305  Amendment  or 
Supplementation  of  Filed  Documents. 
Comment:  One  comment  urges  that  we 
revise  this  section  of  the  rule  because, 
now,  a  respondent  can  file  any 
amendment  to  an  answer  in  order  to 
trigger  a  continuance. 

Response:  We  do  not  agree  that  we 
should  revise  this  section  to  deter  a 
party  from  filing  amendments.  That 
would  increase  the  complexity  of  the 
process.  The  intent  of  this  section  is  to 
have  parties  notify  each  other  as  soon  as 
they  become  aware  of  significant 
changes.  This  section  and  33  CFR 
20.303(c)  ensure  that  parties  may  not 
wait  until  the  last  minute  to  do  so. 
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we  require  each  party  to  file  proof  of 
service  of  notice  on  the  other,  to  avoid 
delay  of  the  proceedings. 

Response:  §§  20.304(g)  and  20.306(b) 
state  the  rules  on  the  proper  methods  of 
service  of  process.  The  rules  establish 
how  you  are  to  serve  documents  on  a 
party  after  you  have  filed  the  documents 
with  the  court.  If  we  require  return 
receipt  or  similar  proof,  then  we  will  be 
establishing  a  more  complex  process. 

We  do  not  want  to  require  return 
receipt,  because  it  would  entail  delays. 

Section  20.306  Computation  of 
Time.  Comment:  One  comment 
recommends  that  we  eliminate 
§  20.306(a)(2),  which  contains  the 
procedure  for  computing  time  periods  of 
7  days  or  less.  The  comment  states  that 
this  subparagraph  is  unnecessary 
because  the  rules  do  not  mandate 
response  in  less  than  7  days. 

Response:  We  disagree.  Judges  may 
order  motions  or  replies  in  under  7 
days. 

Section  20.307  Complaints. 

Comment:  One  comment  prefers  the 
language  in  part  5  because  the  language 
clearly  identifies  charges  and 
specifications. 

Response:  Again,  we  believe  that  the 
terms  “charges”  and  “specifications,” 
borrowed  from  criminal  law,  are  not 
appropriate  for  a  civil  adjudication. 
However,  considering  the  varying 
jurisdictional  requirements  for  S&R 
proceedings,  we  have  amended  this 
section  and  will  use  the  terms  “type  of 
case”  instead  of  “charge”,  and 
“allegation”  instead  of  “specification.” 

Section  20.308  Answers.  Comment: 
One  comment  states  a  concern  that  the 
respondent  will  need  an  attorney’s 
assistance  to  complete  an  answer  in 
response  to  a  complaint,  at  a  cost  in 
time  and  money. 

Response:  We  do  not  agree  that  the 
respondent  will  have  to  use  an  attorney 
to  respond  to  a  complaint.  Under  this 
rule,  the  complaint  describes  the  acts  or 
omissions  of  the  person  that  constitute 
the  basis  for  the  proceedings.  We  have 
determined  that  this  is  the  information 
needed  to  give  a  respondent 
“meaningful  notice”  of  the  charges  so 
that  the  respondent  can  prepare  a 
defense. 

Responses  help  both  parties  in  the 
hearing  process.  When  the  government 
presents  specific  allegations  in  a 
complaint,  and  when  the  respondent 
makes  specific  responses  in  an  answer, 
this  helps  the  ALJ  to  review  all  the 
pertinent  information  in  a  case.  Specific 
responses  help  the  ALJ  to  eliminate 
uncontested  issues  and  to  focus  in  on 
contested  issues.  (In  5  U.S.C.  554(b),  the 


rule  require  responsive  pleading.”) 

A  respondent  must  address  each 
numbered  paragraph  in  the  complaint.  If 
a  respondent  disagrees  with  any 
allegations  in  a  paragraph,  he  or  she 
may  simply  deny  the  entire  paragraph. 

Also,  the  respondent  may  answer  the 
complaint  brought  against  him  by  filling 
out  a  form.  In  many  cases,  the 
respondent  can  fill  out  the  form  by 
listing  the  number  of  the  paragraph  that 
he  or  she  will  deny  or  by  checking  a 
box.  This  does  not  require  the  assistance 
of  4n  attorney.  In  general,  we  do  not 
intend  that  the  rules  require  the 
respondent’s  answer  to  be  expressed  in 
the  same  degree  of  detail  as  required  for 
civil  litigation,  unless  the  type  of  case 
requires  it.  The  respondent  may  use  the 
form  where  (1)  the  allegations  brought 
against  him  or  her  do  not  require  a 
detailed  reply  and  (2)  the  respondent 
can  adequately  reply  to  them  by  using 
the  form. 

Section  20.310  Default  by 
Respondent.  Comment:  Several 
comments  also  oppose  the  default 
provisions  of  33  CFR  20.310, 
specifically  the  use  of  regular  mail  to 
complete  service  on  the  mariner.  The 
comments  state  that,  through  irregular 
mail  delivery,  a  mariner  could  be  held 
in  default  because  he  did  not  receive 
service.  This  could  happen  because 
mariners  are  often  away  on  long 
voyages.  The  comments  state  that  the 
rule  works  to  substantially  interfere 
with  the  mariner’s  due  process:  the  right 
to  be  notified  of  any  charges  brought 
against  him  or  her  involving 
suspension,  revocation,  or  other  act 
against  his  or  her  license.  The 
comments  state  that  current  46  CFR 
5.515,  requiring  a  hearing  in  absentia,  is 
preferable  to  the  new  rule. 

Response:  We  are  changing  the 
language  to  clearly  establish  that  any 
complaint  must  be  sent  to  the 
respondent’s  last  known  address  and 
that  the  Coast  Guard  must  produce  a 
receipt  of  service  before  an  ALJ  can 
enter  a  default  judgement  against  the 
respondent.  We  are  also  revising 
§  20.310(b)  to  read,  “Each  motion  must 
include  a  proposed  decision  and  proof 
of  service  *  * 

Comment:  Another  comment  states 
that  the  proposed  rule — by  allowing  the 
ALJ  to  issue  a  decision  against  a 
licensee  if  a  licensee  fails  to  appear  for 
the  hearing,  regardless  of  the  strength  of 
the  Coast  Guard’s  case — abrogates  the 
licensee’s  due  process.  Previously  the 
Coast  Guard  had  to  prove  the  case. 

Response:  We  disagree.  The  costs  of 
hearings  in  absentia  are  significant.  The 
APA  gives  a  party  the  opportunity  to  be 
heard.  If  a  party  fails  to  use  that 


to  bear  the  cost  of  a  meaningless 
hearing. 

Section  20.401  Initiation  of 
Proceedings.  Comment:  One  comment 
prefers  the  current  text  of  46  CFR  5.53, 
which  specifies  the  commencement  of  a 
proceeding  as  the  time  charges  are 
served.  The  comment  interprets  the 
proposed  text  of  33  CFR  20.401  to  mean 
that  the  proceeding  begins  when  the 
Coast  Guard  files  its  complaint  with  the 
Hearing  Docket  Clerk  and  serves  a  copy 
of  it  on  the  respondent.  The  comment 
states  that  the  time  of  service  may  differ 
from  the  time  of  the  filing  of  the 
complaint. 

Response:  We  disagree.  The  20-day 
response  period  does  not  start  with  the 
Docketing  Center.  It  starts  when  the 
government  serves  the  complaint  on  the 
respondent.  This  is  a  public  proceeding; 
the  filing  with  the  Docketing  Center 
opens  the  case  and  permits  a  docket  to 
be  established. 

Section  20.501  Conferences. 
Comment:  Comments  on  this  section 
state  several  concerns.  One  comment 
asks  who  is  responsible  for  emy 
monetary  reimbursement  for  travel  and 
time? 

Response:  The  ALJ  schedules  hearings 
and  pre-hearing  conferences  at  his  or 
her  discretion.  Parties  must  pay  their 
own  expenses. 

Comment:  One  comment  would  like 
to  know  how,  if  at  all,  a  party  may 
appeal  from  an  ALJ’s  picking  a  location, 
date,  and  tim»*of  a  conference  that 
conflicts  with  already  scheduled 
agenda? 

Response:  We  did  not  establish  any 
way  for  an  interlocutory  appeal  in  these 
rules.  If  an  ALJ  abuses  his  or  her 
discretion  so  as  to  deny  a  party  due 
process,  he  or  she  creates  a  ground  for 
appeal  under  Subpart  J. 

Comment:  It  is  difficult  to  have 
settlement  discussions  with  the  ALJ 
present  because  these  often  divulge 
admissions  of  guilt. 

Response:  The  ALJ  does  not  have  to 
attend  settlement  discussions.  Under 
the  APA,  the  ALJ  may  request  the 
appointment  of  a  separate  ALJ  to 
conduct  them,  if  the  parties  wish. 

Sections  20.502  Settlements. 
Comment:  One  writer  would  like  to 
know  whether  an  ALJ  can  reject  a 
proposed  settlement,  even  if  agreed  to 
by  the  parties? 

Response:  Under  §  20.502(b)  any 
motion  for  proposed  settlement  must 
include  the  reasons  why  the  ALJ  should 
accept  it.  The  ALJ  will  review  such  a 
settlement  for  the  following 
information: 

(1)  Did  the  appropriate  parties  sign 
the  agreement? 
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(2)  Does  the  complaint  allege 
sufficient  facts? 

(3)  Does  the  government  have 
jurisdiction  over  the  respondent? 

(4)  Does  the  law  permit  the  order? 

(For  example,  on  convictions  in 
dangerous-drug  cases,  the  statute 
mandates  revocation  of  mariners’ 
licenses.  The  parties  may  not  agree  to 
rehabilitation  in  these  cases.) 

(5)  Is  the  settlement  fair  rmder  the 
circumstances? 

(6)  Is  the  settlement  clear? 

If  the  ALJ  rejects  the  proposed 
settlement,  the  ALJ  must  state  the 
reason(s)  in  writing  and  will  return  the 
motion  to  the  parties. 

Section  20.601  General.  Comment: 
One  comment  states  that  the  ALJ  should 
not  be  allowed  to  receive  written 
discovery. 

Response:  We  disagree  in  part.  Under 
§  20.601  the  ALJ  receives  lists  of 
witnesses  and  exhibits  and  copies  of 
exhibits  that  the  party  intends  to 
introduce.  All  exhibits  filed  imder 
§  20.601  become  part  of  the 
administrative  record,  whether  or  not 
formally  introduced  or  admitted.  The 
ALJ  is  responsible  for  maintaining  the 
administrative  record  and  needs  copies 
of  all  potential  exhibits.  The  ALJ 
receives  no  other  written  discovery 
before  the  hearing. 

Section  20.604  Request  for 
Production  of  Documents  or  Things  for 
Inspection  for  Other  Purposes. 

Comment:  One  comment  states  that 
“[t]his  part  states  that  any  party  wanting 
to  obtain  evidence  has  to  do  so  through 
the  ALJ. .  .  .  Why  change  the  process  in 
place  now,  the  10  (investigating  officer) 
can  subpoena  evidence  as  needed;  not 
having  to  work  with  the  ALJ.” 

Response:  Our  rule  does  not  change 
cmrent  practices.  46  CFR  5.301(b)  grants 
the  investigating  officer  broad  subpoena 
authority. 

Section  20.608  Subpoenas. 
Comment:  One  comment  luges  that 
“(tjhis  section  does  not  state  whether 
the  10  may  issue  a  subpoena. 
Recommend  amending  [this  section]  to 
state  that  the  lO  can  issue  subpoenas,  in 
[the  same  way]  as  an  ALJ.” 

Response:  We  believe  that  46  CFR 
Parts  4  and  5  adequately  describe  the 
authority  of  investigating  officers  to 
issue  subpoenas.  However,  in  the 
interim  rule  we  add  a  paragraph  (d)  to 
§  20.608  stating  that  investigating 
officers  can  also  issue  subpoenas  in  S&R 
cases. 

Section  20.701  Standard  of  Proof. 
Comment:  Two  comments  state  that  the 
interim  rule  establishes  “preponderance 
of  the  evidence”  as  the  standard  of 
proof.  One  comment  urges  that  the 


standard  of  proof  contained  in  46  CFR 
5.63,  which  is  a  higher  standard  and  is 
preferable  to  the  standard  proposed, 
become  the  standard. 

Response:  The  interim  rule  does  not , 
establish  a  new  standard  of  proof;  it 
restates  the  standard  for  administrative 
proceedings.  The  Supreme  Court 
interprets  the  language  in  46  CFR  5.63 
to  mean  preponderance  of  the  evidence. 
The  Court,  in  Steadman  v.  Securities 
and  Pixchange  Commission,  450  U.S.  91, 
101  S.  Ct.  999,  67  L.Ed.2d  69  (1981), 
determined  that  in  administrative 
hearings  the  burden  of  proof  required 
for  purposes  of  due  process  is 
“preponderance  of  the  evidence.”  Coast 
Guard  appeal  decisions  have  followed 
that  Supreme  Court  decision  for  several 
years.  In  Commandant  Decision  on 
Appeal  2468  (LEWIN),  the  Coast  Gueird 
interpreted  46  CFR  5.63  to  mean 
preponderance  of  the  evidence.  See  also 
Appeal  Decisions  2477  (TOMBARI)  and 
2485  (YATES).  Accordingly,  we  made 
no  changes  to  this  section. 

Section  20.703  Presumptions. 
Comment:  One  comment  states  that  the 
“presumption  of  negligence”  has 
presented  problems  in  maritime  law 
because  of  different  views  as  to  how  it 
should  operate.  We  should  explain  it  or 
abolish  it. 

Response:  %  20.703  merely  restates 
Federal  Rule  of  Evidence  (FRE)  301  on 
presumptions.  It  is  not  a  presumption 
“of’  negligence  or  anything  else.  This 
interim  rule  does  not  change  the 
administrative  practice  or  judicial 
precedent  concerning  presumptions  in 
S&R  cases.  There  are  many  cases  that 
establish  the  law  in  this  area.  They 
remain  unaffected  by  this  rulemal^g. 

Section  20.706  Witnesses.  Comment: 
One  writer  opposes  subsection  (b), 
which  allows  the  ALJ  to  strike  all  or  part 
of  a  witness’s  testimony  if  the  witness 
fails  or  refuses  to  answer  any  question 
the  ALJ  thinks  is  proper  to  ask  of  the 
respondent  at  the  hearing. 

Response:  We  disagree.  The  ALJ  must 
control  the  proceedings  and  establish 
the  administrative  record.  We  based  this 
section  on  Model  Adjudication  Rule 
328.  Other  administrative  agencies  have 
similar  procedural  rules.  See,  e.g.,  29 
CFR  40.252(c).  The  rule  states  a  well- 
established  principle  of  administrative 
law  and  evidence  in  general. 

Section  20.707  Telephonic 
Testimony.  Comment:  One  comment 
suggests  that  this  section  state  that  any 
testimony  by  telephone  has  to  be 
approved  by  the  ALJ.  He  asked  who  is 
responsible  for  costs  of  travel  and 
lodging  of  a  witness  if  the  ALJ  will 
permit  a  witness  to  testify  only  in 
person.  In  his  opinion,  this  section  gives 
the  ALJ  authority  to  disrupt  evidence. 


Response:  We  disagree.  We  have  not 
changed  the  rules  nor  the  policies  for 
telephonic  testimony.  The  ALJ 
determines  whether  the  testimony  can 
be  given  by  telephone.  Under  33  CFR 
20.710  and  46  CFR  5.553(f),  parties  must 
move  (request)  to  use  telephonic 
testimony  and  each  party  must  pay  any 
costs  associated  with  having  the 
testimony  taken. 

Section  20.710  Proposed  findings, 
closing  arguments,  and  briefs  Comment: 
One  comment  recommends  amending 
this  section  to  let  the  ALJ  keep  the 
hearing  open  for  proposed  findings  only 
on  motion  by  a  party  involved  in  the 
hearing.  The  comment  stated  that 
several  investigating  officers  have  had 
experiences  in  which  an  ALJ  required 
each  party  to  file  findings  of  facts,  when 
neither  party  has  so  moved;  this  is  an 
administrative  bvuden  on  both  parties. 

Response:  The  APA  permits  parties  to 
file  proposed  findings  of  fact  and 
conclusions  of  law  [5  U.S.C.  557(c)]. 

The  ALJ  sets  a  schedule  for  submission 
or  allows  the  parties  to  waive 
submission.  No  ALJ  may  require  parties 
to  file  proposed  findings  or  conclusions, 
but  the  parties  may  file  them.  Section 
20.710  does  not  permit  an  ALJ  to  require 
filing  of  proposed  findings  or 
conclusions.  An  ALJ  might  require 
parties  to  file  briefs  on  a  particular 
issue,  but  that  is  very  rare. 

Section  20.902  Decision  of  the  ALJ. 
Comment:  One  comment  recommends 
establishing  a  time  within  which  an  ALJ 
must  issue  a  decision,  to  ensure  that  the 
respondent  gets  one  within  a  reasonable 
time. 

Response:  We  believe  that 
establishing  a  time  period  within  which 
an  ALJ  must  issue  a  decision  by 
regulation  would  serve  no  usefiil 
purpose.  The  guidelines  for  the  ALJs’ 
workflow  call  for  issuance  of  a  decision 
in  a  simple  case  within  30  days. 
Complex  cases  entailing  research  and 
the  requirement  to  review  a  complex 
record  and  develop  an  administrative 
record  often  need  more  them  30  days. 

Section  20.904  Reopening. 
Comment:  One  comment  notes  that  an 
ALJ  already  may  reopen  and  modify  an 
order  of  revocation.  The  comment 
recommends  that  this  paragraph  also 
remove  the  3-year  limit  and  eliminate 
the  current  procedures  for 
administrative  clemency.  The  comment 
further  recommends  adding  a  paragraph 
providing  that  “a  mariner,  who  has 
volimtarily  srurendered  his  or  her 
document,  [rather  than  undergo]  S&R 
proceedings,  and  who  later  wishes  to 
reapply  for  that  document,  will  be 
subject  to  the  same  administrative 
procedures  as  though  an  ALJ  had  issued 
an  order  of  revocation  in  the  matter.” 
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Response:  We  believe  that  this 
comment  has  merit.  We  will  review  the 
whole  program  of  administrative 
clemency  and  may  consider  its 
procedmes  in  a  futme  rulemaking. 

Section  20.1001  General  (Appeals). 
Comment:  Several  comments  oppose 
allowing  the  Coast  Guard  the  right  to 
appeal  an  ALJ’s  decision.  One  comment 
would  like  the  right  of  appeal  restricted 
to  the  respondent  because  it  feels  that 
the  Coast  Guard  will  have  had  a  chance 
to  prove  its  case  during  the  hearing,  at 
the  ALJ  level. 

Response:  The  APA  recognizes  the 
agencies’  right  of  appeal  [5  U.S.C. 

557(b)].  The  Coast  Guard  is  the  only 
agency  that  does  not  use  such  a  right. 

The  Coast  Guard  does  not  believe  that 
its  exercise  of  this  right  will  impair  the 
rights  of  respondents. 

The  ALJ  is  the  finder  of  facts,  and  his 
or  her  findings  will  not  be  overturned 
lightly.  Under  existing  case  law,  the 
Commandant  will  overturn  such 
findings  or  determinations  of  credibility 
by  ALJs  only  if  they  are  clearly 
erroneous. 

If  the  agency  seeks  an  appeal,  then 
there  must  be  grounds  for  appeal.  The 
agency,  like  a  respondent,  may  seek 
appeal  only  on  the  following  issues: 

(1)  Whether  each  finding  of  fact  is 
supported  by  substantial  evidence. 

(2)  Whether  each  conclusion  of  law 
accords  with  applicable  law,  precedent, 
and  public  policy. 

(3)  Whether  the  ALJ  abused  his  or  her 
discretion. 

(4)  The  ALJ’s  denial  of  a  motion  for 
disqualification. 

If  an  ALJ  errs  in  finding  against  the 
Coast  Guard,  there  should  be  review  to 
ensme  consistency.  Any  detriment  to  a 
respondent  is  offset  by  improved 
consistency  in  the  administrative 
process. 

We  believe  that  the  Equal  Access  to 
Justice  Act  is  a  sufficient  deterrent  to  an 
agency’s  abuse  of  its  right  of  appeal. 
Accordingly,  the  Coast  Guard  will  retain 
its  right  in  these  rules. 

Section  20. 1103  Availability  of 
decisions.  Comment:  One  comment 
recommends  that  the  Docketing  Center 
make  all  S&R  Decisions  and  Orders,  not 
just  Commandant  Decisions  of  Appeal, 
available  for  review.  This  would  greatly 
assist  in  preparing  for  upcoming  cases. 

Response:  At  present,  ALJs’  decisions 
are  available  for  inspection  and  copying 
at  Coast  Guard  Headquarters  and  at  the 
public  reading  room  in  the  district 
where  they  were  issued  (49  CFR  Part  7). 
Under  recent  amendment  to  the 
Freedom  of  Information  Act  (FOIA), 
(H.R.  3802,  Pub.  L.  104-231,  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (approved  October 


2, 1996, 110  Stat.  3048),  agencies  must 
publish  these  decisions  on-line.  The 
Coast  Guard  has  published  precedent¬ 
setting  Appeals  Decisions  on-line.  We 
will  publish  ALJ  decisions  also.  The 
Coast  Guard  is  working  on  making  them 
available  on  the  Internet  under  FOIA. 

We  will  amend  §  20.1103  when  they  are 
available. 

Section  20. 1 309  Admissibility  of 
respondent’s  criminal  records  with  the 
Coast  Guard  before  entry  of  findings 
and  conclusions.  Comment:  The 
proposed  section  would  permit  the  use 
of  these  records  for  the  purpose  of 
impeaching  the  credibility  of  the 
evidence  offered  by  the  respondent. 
Current  46  CFR  5.549(b)  pennits  their 
use  for  “the  limited  purpose  of 
impeaching*  *  *’’.  One  commenter 
prefers  the  language  in  current  §  5.549. 

Response:  §  20.1309  restates  the 
ciurent  rule  in  46  CFR  5.549(b).  We 
revised  the  section  to  remove 
unnecessary  language.  We  do  not 
believe  that  we  need  to  make  further 
changes  at  this  time. 

Section  20.1313  Medical 
examination  of  respondent.  Comment: 
One  comment  objects  to  the  last 
sentence  of  the  section,  which  states 
that,  “[I]f  the  respondent  fails  or  refuses 
to  undergo  any  such  examination,  the 
failure  or  refusal  receives  due  weight 
and  may  be  sufficient  for  the  ALJ  to 
infer  that  the  results  would  have  been 
adverse  to  the  respondent.” 

Response:  This  section  restates  the 
law  in  S&R  proceedings  more  clearly 
than  the  current  language  [46  CFR 
5.557]  states  it.  There  is  no  substantive 
change  to  this  section. 

Section  20.1315  Submission  of  prior 
records  and  evidence  in  aggravation  or 
mitigation.  Comment:  One  comment 
prefers  the  language  of  46  CFR  5.565(a), 
which  specifically  states  when  a  prior 
record  may  be  disclosed.  The  proposed 
section,  the  comment  asserts,  does  not 
clearly  state  whether  this  requirement 
remains  the  same. 

Response:  This  section’s  predecessor 
(46  CFR  5.565(a))  contained  a  general 
prohibition  of  disclosure  of  prior 
records  before  the  ALJ  makes  his 
findings  (made  on  the  facts  of  the  case). 
We  believe  that  we  should  not  totally 
prohibit  the  disclosure  of  prior  records. 
Judgments  of  convictions  are  now  the 
basis  for  three  different  types  of  cases 
contemplated  by  46  U.S.C.  7703  and 
7704.  Much  of  what  constitutes  prior 
record  is  in  the  public  record.  We  made 
no  changes  to  this  section. 

Comment:  Another  comment  states 
that  we  do  not  clearly  define  the  term 
“conviction.”  The  writer  recommends 
that  we  use  the  definition  of  conviction 
in  46  CFR  Part  10. 


Response:  We  believe  that  §  20.1307 
establishes  a  definition  of  the  term 
“conviction”  that  both  is  adequate  and 
is  consistent  with  the  definition  in  46 
CFR  10.103. 

Regulatory  Evaluation 

This  interim  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  This  rule  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  [44  FR  11040 
(February  26, 1979)].  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  xmnecessary. 

Benefits:  The  Coast  Guard  assumes 
savings  to  all  parties  by  simplifying 
administrative  proceedings  that  help  to 
expedite  cases.  The  Coast  Guard’s  use  of 
Administrative  Law  Judges  (ALJs)  is 
undergoing  major  change.  In  the  first 
phase  of  this  process,  the  Coast  Guard 
established  a  Docketing  Center  in 
Baltimore.  It  provides  administrative 
law  services  for  all  pertinent  cases.  In 
the  second  phase,  the  Docketing  Center 
would  expand  its  services  to  permit  on¬ 
line  access  to  decisions  and  indexes  and 
to  improve  case  management.  A  part  of 
that  effort  would  be  to  rewrite  33  CFR 
Part  20  in  plain  English. 

Executive  Order  12988  [61  FR  4728 
(February  5, 1996)],  on  Civil  Justice 
Reform,  also  established  “Principles  to 
Promote  Just  and  Efficient 
Administrative  Adjudications.”  It 
recommends  that  agencies  use  case 
management  techniques  as  a  tool  for 
improving  their  administrative 
proceedings.  It  also  recommends  that 
they  review  their  adjudicative 
procedures  and  develop  specific  ones 
to — 

•  Reduce  delay  in  decision-making; 

•  Facilitate  self-representation  where 
appropriate; 

•  Expand  non-lawyer  counseling  and 
representation  where  appropriate; 

•  Invest  maximal  discretion  in  fact¬ 
finding  officers; 

•  Encourage  appropriate  settlement  of 
claims  as  early  as  possible;  and 

•  Develop  effective  and  simple 
methods,  including  the  use  of  electronic 
technology,  to  educate  the  public  about 
their  policies  and  procedures. 

The  primary  reason  for  this  entire 
effort  is  to  achieve  and  sustain  effective 
case  management.  First,  a  central  docket 
permits  more  efficient  assignment  of 
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ALJs  to  contested  cases.  Second, 
enhanced  office  automation  (workflow) 
permits  the  routine  handling  of  dockets 
and  files  by  a  small  staff.  Third,  a 
central  database  permits  active 
supervision  of  cases. 

At  present,  Notices  of  Hearings  hinder 
an  ALJ’s  schedule  in  S&R  cases  because 
current  rules  require  notice  but  do  not 
also  require  responses  from  mariners. 

The  result  is  that  ALJs  (and  the  Coast 
Guard)  must  prepare  for  hearings  as  if 
all  mariners  would  dispute  the  charges. 
Almost  half  of  these  cases  conclude 
without  ever  going  to  hearings,  through 
settlement  agreements  or  withdrawal  by 
the  prosecution.  However,  it  is  not 
currently  possible  to  reassign  the 
unused  or  vacated  hearing  date  for  such 
a  case. 

With  responsive  pleading,  ALJs  are 
able  to  identify  which  cases  would  be 
amenable  to  disposal  by  motion  and 
which  would  need  hearings.  In  cases  of 
class  II  civil  penalties,  ALJs  are  able  to 
schedule  hearings  only  if  necessary. 
Almost  half  of  these  cases,  through 
settlement  agreements  or  motions, 
likewise  conclude  without  ever  going  to 
hearings.  (Unlike  S&R  cases,  these  cases 
have  had  a  negligible  effect  on  ALJs’ 
schedules.) 

Each  ALJ  depends  upon  a  single  Legal 
Assistant  (LA).  Each  case  docketed 
usually  takes  three  days  of  an  LA’s  time 
for  docketing;  scheduling;  arranging  for 
court  reporters,  hearing  rooms,  and  the 
ALJ’s  travel;  preparing  reports; 
maintaining  the  docket  record  emd 
closing  the  file;  preparing  the  hearing 
report;  and  arranging  for  final 
disposition  of  the  case  record. 

This  demand  on  time  applies  in  every 
case  filed,  whether  contested  or  not. 

(For  example;  The  Coast  Guard  files  a 
case,  and  the  respondent  seeks  a  change 
of  venue  unopposed  by  the  agency.  The 
ALJ  would  not  spend  more  than  an  hour 
on  the  case;  but  the  LA  must  still 
prepare  the  record  for  transfer  to 
another  ALJ  and  file  it.)  This  costs 
respondents  time  as  it  does  the  Coast 
Guard.  The  procedures  of  this  interim 
rule  would  drastically  reduce  the 
demands  of  the  time  required  of  all 
parties  concerned. 

The  Coast  Guard  estimates  that  the 
annual  costs  attributable  to  the  interim 
rule  will  total  $36,000.  This  figure 
includes  costs  associated  with  preparing 
witness  and  exhibit  lists  for  contested 
cases,  as  well  as  costs  associated  with 
cases  appealed  by  the  Coast  Guard. 

The  10-year  present  value  of  the  costs, 
discounted  at  7  percent  and  expressed 
in  1998  dollars,  will  total  $252,849. 

This  interim  rule  will  benefit  the 
regulated  public  as  well  as  the 
taxpaying  public.  Both  publics  will 


benefit  from  the  uniform  application  of 
procedural  rules  to  the  administrative 
proceedings.  Rather  than  operating 
under  a  judge-specific  collection  of 
procedmal  rules,  the  adjudicative 
actions  of  the  Coast  Guard  will  come 
into  line  with  the  APA. 

The  monetary  benefits  of  this  rule  are 
the  cost  savings  which  will  total 
$279,000  annually.  The  10-year  present 
value  of  the  cost  savings,  discounted  at 
7  percent  and  expressed  in  1998  dollars, 
will  total  $1,959,579. 

New  costs  attributable  to  the  rule 
should  reach  a  discounted  total  of 
$252,849  for  the  10-year  period. 
Therefore,  the  10-year  benefit-cost  ratio 
is  7.7  to  1. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  interim  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  These  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  fields, 
and  governmental  jurisdictions  with 
populations  of  less  than  50,000. 

'The  Coast  Guard  expects  that  this  rule 
will  have  a  minimal  direct  impact  on 
small  entities.  Holders  of  licenses, 
certificates,  and  documents  are  not 
small  entities,  though  they  may  work  for 
small  entities.  This  rule  simplifies  many 
adjudicatory  procedures;  it  adds  only 
the  requirement  to  reply  by  written 
answer,  in  most  cases,  rather  than  by 
oral  response  at  hearing,  and  this  may 
prove  less,  not  more,  onerous. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  interim  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  this 
rule  will  affect  your  small  business  or 
organization,  and  if  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Mr.  George  J. 
Jordan,  Attorney  Advisor,  Office  of  the 


Chief  Administrative  Law  Judge  (G-CJ), 
Room  6302,  202-267-0006. 

The  Small  Business  and  Agricultme 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  enforcement  by 
Federal  agencies.  The  Ombudsman  will 
annually  evaluate  the  enforcement 
activities  and  rate  each  agency’s 
responsiveness  to  small  businesses.  If 
you  wish  to  comment  on  the 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  interim  rule  does  not  call  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Between  simplified, 
expedited  adjudicatory  procedures  and 
greater  use  of  electronic  devices,  this 
rule  will  reduce  the  burden  of 
paperwork  on  the  public  and  private 
sectors  in  large  and  about  equal 
measure. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  (Pub.  L.  104—4),  the  Coast 
Guard  must  consider  whether  this 
interim  rule  will  result  in  an  annual 
expenditme  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation).  The  Act  also 
requires  (in  Section  205)  that  the  Coast 
Guard  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives,  and  from  those  alternatives, 
select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

No  State,  local,  or  tribal  governments 
will  be  affected  by  this  rule.  Therefore, 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  $100  million  or  more 
either  to  State,  local,  or  tribal 
governments  or  to  the  private  sector. 

Federalism 

The  Coast  Guard  analyzed  this 
interim  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that,  under  figme  2- 
1,  paragraphs  (34)(b)  and  (c)  of 
COMDTINST  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
“Categorical  Exclusion  Determination” 
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is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 

ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  rule  and 
reached  the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  this  Order. 

E.0. 12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government. 

E.0. 12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.0. 13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects 
33  CFR  Part  20 

Administrative  Law  Judges, 
Administrative  practice  and  procedure, 
Appeals,  Discovery,  Evidence,  Hearings. 

46  CFR  Part  5 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Drug  abuse. 
Investigations,  Licensing,  Mariners, 
Seamen,  Penalties. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  20  and  46  CFR  Part  5  as 
follows: 

1.  Revise  33  CFR  Part  20  to  read  as 
follows: 

PART  20— RULES  OF  PRACTICE, 
PROCEDURE,  AND  EVIDENCE  FOR 
FORMAL  ADMINISTRATIVE 
PROCEEDINGS  OF  THE  COAST 
GUARD 

Subpart  A — General 

Sec. 

20.101  Scope. 

20.102  Definitions. 

20.103  Construction  and  waiver  of  rules. 

Subpart  B — Administrative  Law  Judges 

20.201  Assignment. 

20.202  Powers. 


20.203  Unavailability. 

20.204  Withdrawal  or  disqualification. 

20.205  Ex  parte  communications. 

20.206  Separation  of  functions. 

Subpart  C — Pleadings  and  Motions 

20.301  Representation. 

20.302  Filing  of  documents  and  other 
materials. 

20.303  Form  and  content  of  filed 
documents. 

20.304  Service  of  documents. 

20.305  Amendment  or  supplementation  of 
filed  documents. 

20.306  Computation  of  time. 

20.307  Complaints. 

20.308  Answers. 

20.309  Motions. 

20.310  Default  by  respondent. 

20.311  Withdrawal  or  dismissal. 

Subpart  D — Proceedings 

20.401  Initiation  of  administrative 
proceedings. 

20.402  Public  notice. 

20.403  Consolidation  and  severance. 

20.404  Interested  persons. 

Subpart  E — Conferences  and  Settlements 

20.501  Conferences. 

20.502  Settlements. 

Subpart  F — Discovery 

20.601  General. 

20.602  Amendatory  or  supplementary 
responses. 

20.603  Interrogatories. 

20.604  Requests  for  production  of 
documents  or  things,  for  inspection  or 
other  purposes. 


20.605 

Depositions. 

20.606 

Protective  orders. 

20.607 

Sanctions  for  failure  to  comply. 

20.608 

Subpoenas. 

20.609 

Motions  to  quash  or  modify. 

Subpart 

G — Hearings 

20.701 

Standard  of  proof. 

20.702 

Burden  of  proof. 

20.703 

Presumptions. 

20.704 

Scheduling  and  notice  of  hearings. 

20.705 

Failure  to  appear. 

20.706 

Witnesses. 

20.707 

Telephonic  testimony. 

20.708 

Witnesses’  fees. 

20.709 

Closing  of  the  record. 

20.710 

Proposed  findings,  closing 

arguments,  and  briefs. 

Subpart  H — Evidence 

20.801 

General. 

20.802 

Admissibility  of  evidence. 

20.803 

Hearsay  evidence. 

20.804 

Objections  and  offers  of  proof. 

20.805 

Proprietary  information. 

20.806 

Official  notice. 

20.807 

Exhibits  and  documents. 

20.808 

Written  testimony. 

20.809 

Stipulations. 

Subpart  1 — Decisions 

20.901 

Summary  decisions. 

20.902 

Decisions  of  the  ALJ. 

20.903 

Records  of  proceedings. 

20.904 

Reopening. 

Subpart  J — Appeals 

20.1001  General. 

20.1002  Records  on  appeal. 

20.1003  Procedures  for  appeal. 

20.1004  Decisions  on  appeal. 

Subpart  K — Finality,  Petitions  for  Hearing, 
and  Availability  of  Orders 

20.1101  Finality. 

20.1102  Petitions  to  set  aside  decisions  and 
provide  hearings  for  civil  penalty 
proceedings. 

20.1103  Availability  of  decisions. 

Subpart  L — Expedited  Hearings 

20.1201  Application. 

20.1202  Filing  of  pleadings. 

20.1203  Commencement  of  expedited 
hearings. 

20.1205  Motion  for  return  of  temporarily 
suspended  license,  certificate  of  registry, 
or  document. 

20.1206  Discontinuance  of  expedited 
hearings. 

20.1207  Pre-hearing  conferences. 

20.1208  Expedited  hearings. 

20.1209  Appeals  of  ALJ’s  decisions. 

Subpart  M — Supplementary  Evidentiary 
Rules  for  Suspension  and  Revocation 
Hearings 

20.1301  Purpose. 

20.1303  Authentication  and  certification  of 
extracts  from  shipping  articles,  logbooks, 
and  the  like. 

20.1305  Admissibility  and  weight  of  entries 
from  logbooks. 

20.1307  Use  of  judgments  of  conviction. 
20.1309  Admissibility  of  respondents’ 
criminal  records  and  records  with  the 
Coast  Guard  before  entry  of  findings  and 
conclusions. 

20.1311  Admissions  by  respondent. 

20.1313  Medical  examination  of 
respondents. 

20.1315  Submission  of  prior  records  and 
evidence  in  aggravation  or  mitigation. 
Authority:  33  U.S.C.  1321;  42  U.S.C.  9609; 
46  U.S.C.  7701,  7702;  49  CFR  1.46. 

Subpart  A — General 

§20.101  Scope. 

Except  as  otherwise  noted,  the  rules 
of  practice,  procedure,  and  evidence  in 
this  part  apply  to  the  following  subjects 
of  administrative  proceedings  before  the 
United  States  Coast  Guard: 

(a)  Class  II  civil  penalties  assessed 
under  subsection  311(b)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1321(b)(6)). 

(b)  Class  II  civil  penalties  assessed 
under  section  109  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  (42 
U.S.C.  9609(b)). 

(c)  Suspensions  and  revocations 
conducted  under  46  U.S.C.  Chapter  77. 

§20.102  Definitions. 

Administrative  Law  Judge  or  ALJ 
means  any  person  designated  by  the 
Commandant  under  paragraph  556(b)(3) 
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of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  556(b)(3))  to  conduct 
hearings  arising  under  33  U.S.C. 

1321(b):  42  U.S.C.  9609(b);  or  46  U.S.C. 
Chapter  77. 

Chief  Administrative  Law  fudge  or 
Chief  ALf  means  the  Administrative 
Law  Judge  appointed  as  the  Chief 
Administrative  Law  Judge  of  the  Coast 
Guard  by  the  Commandant. 

Class  II  Civil  penalty  proceeding 
means  a  trial-type  proceeding  for  the 
assessment  of  a  civil  penalty  that  affords 
an  opportunity  for  an  oral,  fact-finding 
hearing  before  an  ALJ. 

Coast  Guard  Representative  means  an 
official  of  the  Coast  Guard  designated  to 
prosecute  an  administrative  proceeding. 

Commandant  means  the  Commandant 
of  the  Coast  Guard.  It  includes  the  Vice- 
Commandant  of  the  Coast  Guard  acting 
on  behalf  of  the  Commandant  in  any 
matter. 

Complaint  means  a  document  issued 
by  a  Coast  Guard  representative  alleging 
a  violation  for  which  a  penalty  may  be 
administratively  assessed  under  33 
U.S.C.  1321(b)  or  42  U.S.C.  9609(h),  or 
a  merchcmt  mariner’s  license,  certificate 
of  registry,  or  document  suspended  or 
revoked  under  46  U.S.C.  7703  or  7704. 

Hearing  Docket  Clerk  means  an 
employee  of  the  Office  of  the  Chief  ALJ 
who  is  responsible  for  receiving 
documents,  determining  their 
completeness  and  legibility,  and 
distributing  them  to  ALJs  and  others,  as 
required  by  this  part. 

Interested  person  means  a  person 
who,  as  allowed  in  §  20.404,  files 
written  comments  on  a  proposed 
assessment  of  a  class  II  civil  penalty  or 
files  written  notice  of  intent  to  present 
evidence  in  any  such  hearing  held  on 
the  proposed  assessment. 

Mail  means  first-class,  certified,  or 
registered  matter  sent  by  the  Postal 
Service,  or  matter  sent  by  an  express- 
courier  service. 

Motion  means  a  request  for  an  order 
or  ruling  from  an  ALJ. 

Party  means  a  respondent  or  the  Coast 
Guard. 

Person  means  an  individual,  a 
partnership,  a  corporation,  an 
association,  a  public  or  private 
organization,  or  a  governmental  agency. 

Personal  delivery  means  delivery  by 
hand  or  in  person,  or  through  use  of  a 
contract  service  or  an  express-cornier 
service.  It  does  not  include  use  of 
governmental  interoffice  mail. 

Pleading  means  a  complaint,  an 
answer,  and  any  amendment  to  such 
document  permitted  under  this  part. 

Respondent  means  a  person  charged 
with  a  violation  in  a  complaint  issued 
under  this  part. 


Suspension  and  revocation 
proceeding  or  S&'R  proceeding  means  a 
trial-type  proceeding  for  the  suspension 
or  revocation  of  a  merchant  mariner’s 
license,  certificate  of  registry,  or 
document  issued  by  the  Coast  Guard 
that  affords  an  opportunity  for  an  oral, 
fact-finding  hearing  before  an  ALJ. 

§  20.1 03  Construction  and  waiver  of  rules. 

(a)  Each  person  with  a  duty  to 
construe  the  rules  in  this  part  in  an 
administrative  proceeding  shall 
construe  them  so  as  to  secure  a  just, 
speedy,  and  inexpensive  determination. 

(b)  Except  to  the  extent  that  a  waiver 
would  be  contrary  to  law,  the 
Commandant,  the  Chief  ALJ,  or  a 
presiding  ALJ  may,  after  notice,  waive 
any  of  the  rules  in  this  part  either  to 
prevent  undue  hardship  or  manifest 
injustice  or  to  secure  a  just,  speedy,  and 
inexpensive  determination. 

(c)  Absent  a  specific  provision  in  this 
part,  the  Federal  Rules  of  Civil 
Procedure  control. 

Subpart  B — Administrative  Law 
Judges 

§  20.201  Assignment. 

An  ALJ,  assigned  by  the  Chief  ALJ 
after  receipt  of  the  complaint,  shedl 
preside  over  each  administrative 
proceeding  under  this  part. 

§  20.202  Powers. 

The  ALJ  shall  have  all  powers 
necessary  to  the  conduct  of  fair,  fast, 
and  impartial  hearings,  including  the 
powers  to — 

(a)  Administer  oaths  and  affirmations; 

(b)  Issue  subpoenas  authorized  by 
law; 

(c)  Rule  on  motions; 

(d)  Order  discovery  as  provided  for  in 
this  part; 

(e)  Hold  hearings  or  settlement 
conferences: 

(f)  Regulate  the  course  of  hearings: 

(g)  Call  and  question  witnesses; 

(h)  Issue  decisions; 

(i)  Exclude  any  person  from  a  hearing 
or  conference  for  disrespect,  or 
disorderly  or  rebellious  conduct;  and 

(j)  Institute  policy  authorized  by  the 
Chief  ALJ. 

§20.203  Unavailability. 

(a)  If  an  ALJ  cannot  perform  the  duties 
described  in  §  20.202  or  otherwise 
becomes  imavailable,  the  Chief  ALJ 
shall  designate  a  successor. 

(b)  If  a  hearing  has  commenced  and 
the  assigned  ALJ  cannot  proceed  with  it, 
a  successor  ALJ  may.  The  successor  ALJ 
may,  at  the  request  of  a  party,  recall  any 
witness  whose  testimony  is  material  and 
disputed,  and  who  is  available  to  testify 
again  without  undue  brnden.  The 


successor  ALJ  may,  within  his  or  her 
discretion,  recall  any  other  witness. 

§  20.204  Withdrawal  or  disqualification. 

(a)  An  ALJ  may  disqualify  herself  or 
himself  at  any  time. 

(b)  Until  the  filing  of  the  ALJ’s 
decision,  either  party  may  move  that  the 
ALJ  disqualify  herself  or  himself  for 
personal  bias  or  other  valid  cause.  The 
party  shall  file  with  the  ALJ,  promptly 
upon  discovery  of  the  facts  or  other 
reasons  allegedly  constituting  cause,  an 
affidavit  setting  forth  in  detail  the 
reasons. 

(1)  The  ALJ  shall  rule  upon  the 
motion,  stating  the  grounds  for  the 
ruling.  If  the  ALJ  concludes  that  the 
motion  is  timely  and  meritorious,  she  or 
he  shall  disqualify  herself  or  himself 
and  withdraw  from  the  proceeding.  If 
the  ALJ  does  not  disqualify  herself  or 
himself  and  withdraw  from  the 
proceeding,  the  ALJ  shall  carry  on  with 
the  proceeding,  or,  if  a  hecuing  has 
concluded,  issue  a  decision. 

(2)  If  an  ALJ  denies  a  motion  to 
disqualify  herself  or  himself,  the  moving 
party  may,  according  to  the  procedures 
in  subpart  J  of  this  part,  appeal  to  the 
Commandant  once  the  hearing  has 
concluded.  When  that  party  does 
appeal,  the  ALJ  shall  forward  the 
motion,  the  affidavit,  and  supporting 
evidence  to  the  Commandant  along  with 
the  ruling. 

§20.205  Ex  parte  communications. 

Ex  parte  communications  are 
governed  by  subsection  557(d)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
557(d)). 

§  20.206  Separation  of  functions. 

(a)  No  ALJ  may  be  responsible  to,  or 
supervised  or  directed  by,  an  officer, 
employee,  or  agent  who  investigates  for 
or  represents  the  Coast  Giiard. 

(b)  No  officer,  employee,  or  agent  of 
the  Coast  Guard  who  investigates  for  or 
represents  the  Coast  Guard  in 
connection  with  any  administrative 
proceeding  may,  in  that  proceeding  or 
one  factually  related,  participate  or 
advise  in  the  decision  of  the  ALJ  or  of 
the  Commandant  in  an  appeal,  except  as 
a  witness  or  counsel  in  the  proceeding 
or  the  appeal. 

Subpart  C — Pleadings  and  Motions 

§  20.301  Representation. 

(a)  A  party  may  appear — 

(1)  Without  counsel; 

(2)  With  an  attorney;  or 

(3)  With  other  duly  authorized 
representative. 

(b)  Any  attorney,  or  any  other  duly 
authorized  representative,  shall  file  a 
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notice  of  appearance.  The  notice  must 
indicate — 

(1)  The  name  of  the  case,  including 
docket  number  if  assigned; 

(2)  The  person  on  whose  hehalf  the 
appearance  is  made;  and 

(3)  The  person’s  and  the 
representative’s  mailing  addresses  and 
telephone  numbers. 

(c)  Any  attorney  or  other  duly 
authorized  representative  shall  also  file 
a  notice,  including  the  items  listed  in 
paragraph  (a)  of  this  section,  for  any 
withdrawal  of  appearance. 

(d)  Any  attorney  shall  be  a  member  in 
good  standing  of  the  bar  of  the  highest 
court  of  a  State,  the  District  of 
Columbia,  or  any  territory  or 
commonwealth  of  the  United  States.  A 
personal  representation  of  membership 
is  sufficient  proof,  unless  the  ALJ  orders 
more  evidence. 

(e)  Any  person  who  would  act  as  a 
duly  authorized  representative  and  who 
is  not  an  attorney  shall  file  a  statement 
setting  forth  the  basis  of  his  or  her 
authority  to  so  act.  The  ALJ  may  deny 
appearemce  as  representative  to  any 
person  who,  the  ALJ  finds,  lacks  the 
requisite  character,  integrity,  or  proper 
personal  conduct. 

§  20.302  Filing  of  documents  and  other 
materials. 

(a)  The  proper  address  at  which  to  file 
all  documents  and  other  materials 
relating  to  an  administrative  proceeding 
is:  U.S.  Coast  Guard  Administrative  Law 
Judge  Docketing  Center;  Attention: 
Hearing  Docket  Clerk;  Room  412;  40  S. 
Gay  Street;  Baltimore,  MD  21201-4022. 

(b)  The  telephone  number  is:  410- 
962-5100. 

(c)  The  fax  number  is:  410-962-1746. 

(d)  The  appropriate  party  shall  file 
with  the  Hearing  Docket  Clerk  an 
executed  original  of  each  document 
(including  any  exhibit  and  supporting 
affidavit). 

(e)  A  party  may  file  by  mail  or 
personal  delivery.  The  ALJ  or  the 
Hearing  Docket  Clerk  may  permit  other 
methods,  such  as  fax  or  other  electronic 
means. 


(f)  When  the  Heeu'ing  Docket  Clerk 
determines  that  a  document,  or  other 
material,  offered  for  filing  does  not 
comply  with  requirements  of  this  part, 
the  Clerk  will  accept  it,  and  may  advise 
the  person  offering  it  of  the  defect,  and 
require  that  person  to  correct  the  defect. 
If  the  defect  is  failure  to  serve  copies  on 
other  parties,  the  parties’  response 
period  begins  when  properly  served. 

§  20.303  Form  and  content  of  filed 
documents. 

(a)  Each  filed  document  must 
clearly — 

(1)  State  the  title  of  the  case; 

(2)  State  the  docket  number  of  the 
case,  if  one  has  been  assigned; 

(3)  Designate  the  type  of  filing  (for 
instance:  petition,  notice,  or  motion  to 
dismiss); 

(4)  Identify  the  filing  party  by  name 
and  capacity  acted  in;  and 

(5)  State  the  address,  telephone 
number,  and  any  fax  number  of  the 
filing  party  and,  if  that  party  is 
represented,  the  name,  address, 
telephone  number,  and  any  fax  number 
of  the  representative. 

(b)  Each  filed  document  must — 

(1)  Measure  8V2  by  11  inches,  except 
that  a  table,  chart,  or  other  attachment 
may  be  larger  if  folded  to  the  size  of  the 
filed  document  to  which  it  is  physically 
attached; 

(2)  Be  printed  on  just  one  side  of  the 
page  and  be  clearly  typewritten,  printed, 
or  otherwise  reproduced  by  a  process 
that  yields  legible  and  permanent 
copies: 

(3)  Be  double-spaced  except  for 
footnotes  and  long  quotations,  which 
may  be  single-spaced; 

(4)  Have  a  left  margin  of  at  least  IV2 
inches  and  other  margins  of  at  least  1 
inch;  and 

(5)  Be  bound  on  the  left  side,  if 
bound. 

(c)  Each  filed  document  must  be  in 
English  or,  if  in  another  language, 
accompanied  by  a  certified  translation. 
The  original  of  each  filed  document 
must  be  signed  by  the  filing  party  or  her 
or  his  representative.  Unless  the  rules  in 
this  part  or  the  ALJ  requires  it  to  be 


verified  or  accompanied  by  an  affidavit, 
no  filed  document  need  be.  The 
signature  constitutes  a  certification  by 
the  signer  that  she  or  he  has  read  the 
document:  that,  to  the  best  of  her  or  his 
knowledge,  information,  and  belief,  the 
statements  made  in  it  are  true;  and  that 
she  or  he  does  not  intend  it  to  cause 
delay. 

(d)  Complaints,  answers,  and  simple 
motions  may  employ  forms  approved 
for  use  in  proceedings  of  the  Coast 
Guard  instead  of  the  format  set  out  in 
this  section. 

§  20.304  Service  of  documents. 

(a)  The  ALJ  shall  serve  upon  each 
party  to  the  proceeding  a  copy  of  each 
document  issued  by  the  ALJ  in  it.  The 
ALJ  shall  serve  upon  each  interested 
person,  as  determined  under  §  20.404,  a 
copy  of  the  notice  of  hearing.  Unless 
this  part  provides  otherwise,  the  ALJ 
shall  upon  request  furnish  to  each  such 
interested  person  a  copy  of  each 
document  filed  with  the  Hearing  Docket 
Clerk  or  issued  by  the  ALJ. 

(b)  Unless  the  ALJ  orders  otherwise, 
each  person  filing  a  document  with  the 
Hearing  Docket  Clerk  shall  serve  upon 
each  party  a  copy  of  it. 

(c)  If  a  party  filing  a  document  must 
serve  a  copy  of  it  upon  each  party,  each 
copy  must  bear  a  certificate  of  service, 
signed  by  or  on  behalf  of  the  filing 
party,  stating  that  she  or  he  has  so 
served  it.  The  certificate  shall  be  in 
substantially  the  following  form: 

I  hereby  certify  that  I  have  served  the 
foregoing  documentjs]  upon  the  following 
parties  (or  their  designated  representatives) 
to  this  proceeding  at  the  addresses  indicated 
by  [specify  the  method]: 

(1)  [name,  address  of  party] 

(2)  [name,  address  of  party] 

Done  at _ ,  this 

_ day  of _ ,  19 _ or 

20 _ . 

[Signature] 

For 

[Capacity]. 

(d)  This  table  describes  how  to  serve 
filed  documents. 


Table  20.304(d).— How  To  Serve  Filed  Documents 


(1)  Complaint  . 

(2)  Default  Motion 

(3)  Answer  . 


Type  of  filed  document  Acceptable  methods  of  sen/ice 

.  certified  mail,  return  receipt  requested. 

.  (i)  Personal  delivery. 

(ii)  Express-courier  service  that  has  receipt  capability. 
.  (i)  Mail. 

(ii)  Personal  delivery. 

(iii)  Express-courier  service. 

(iv)  Fax. 
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Table  20.304(d).— How  To  Serve  Filed  Documents— Continued 


Type  of  filed  document 

Acceptable  methods  of  service 

(4)  Any  other  filed  document  . 

(i)  Mail. 

(ii)  Personal  delivery. 

(iii)  Express-courier  service. 

(iv)  Fax. 

(v)  Other  electronic  means(at  the  discretion  of  the  ALJ). 

(e){i)  Unless  the  ALJ  orders  otherwise,  if  a  party  files  a  document  under  §  20.302,  the  party  must  serve  a  copy 
to  the  person  indicated  in  this  table. 


Table  20.304(e).— Who  Receives  Copies  of  Filed  Documents 


If  a  party — 

Then  the  sewing  party  must  serve — 

Is  represented . 

Is  not  represented . ; . 

The  counsel  or  other  representative. 

The  party. 

(2)  Service  upon  counsel  or  representative  constitutes  service  upon  the  person  to  be  served, 
(f)  The  serving  party  must  send  service  copies  to  the  address  indicated  in  this  table. 


Table  20.304(f).— Where  To  Send  Service  Copies 


If  the  party — 

Then  the  sewing  party  must  send  the  copies  to — 

Is  represented . 

Is  not  represented  . 

The  address  of  the  counsel  or  representative. 

The  last  known  address  of  the  residence  or  principal  place  of  business 
of  the  person  to  be  sewed. 

(g)  This  table  describes  when  service  of  a  filed  doctiment  is  complete. 

Table  20.304(g).— When  Service  Is  Complete 

If  method  of  service  used  is — 

Then  service  is  complete  when  the  document  is — 

(1)  Personal  delivery  (Complaint  or  Default  Mo¬ 
tion). 


(2)  Personal  delivery  (all  other  filed  documents) 


(3)  Certified  Mail  or  express-courier  (Complaint 
or  Default  Motion). 


(4)  Mail  or  express-courier  service  (all  other 
filed  documents). 

(5)  Fax  or  other  electronic  means  . 


(i)  Handed  to  the  person  to  be  sen/ed. 

(ii)  Delivered  to  the  person’s  office  during  business  hours. 

(iii)  Delivered  to  the  person’s  residence  and  service  made  to  a  person  of  suitable  age  and  dis¬ 
cretion  residing  at  the  individual’s  residence. 

(i)  Handed  to  the  person  to  be  served. 

(ii)  Delivered  to  the  person’s  office  during  business  hours. 

(iii)  Delivered  to  the  person’s  residence  and  deposited  in  a  conspicuous  place. 

(i)  Delivered  to  the  person’s  residence  and  signed  for  by  a  person  of  suitable  age  and  discre¬ 
tion  residing  at  the  individual’s  residence. 

(ii)  Delivered  to  the  person’s  office  during  business  hours  and  signed  for  by  a  person  of  suit¬ 
able  age  and  discretion. 

(i)  Mailed  (postmarked). 

(ii)  Deposited  with  express-courier  service. 

Transmitted. 


(h)  If  a  person  refuses  to  accept 
delivery  of  any  dociunent  or  fails  to 
claim  a  properly  addressed  document 
other  than  a  complaint  sent  under  this 
subpart,  the  Coast  Guard  considers  the 
document  served  anyway.  Service  is 
valid  at  the  date  and  the  time  of  mailing, 
of  deposit  with  a  contract  service  or 
express-courier  service,  or  of  refusal  to 
accept  delivery. 

§  20.305  Amendment  or  supplementation 
of  filed  documents. 

(a)  Each  party  or  interested  person 
shall  amend  or  supplement  a  previously 
filed  pleading  or  other  document  if  she 
or  he  learns  of  a  material  change  that 
may  affect  the  outcome  of  the 


administrative  proceeding.  However,  no 
amendment  or  supplement  may  broaden 
the  issues  without  an  opportunity  for 
any  other  party  or  interested  person 
both  to  reply  to  it  and  to  prepare  for  the 
broadened  issues. 

(b)  The  ALJ  may  allow  other 
amendments  or  supplements  to 
previously  filed  pleadings  or  other 
documents. 

(c)  Each  party  or  interested  person 
shall  notify  the  Hearing  Docket  Clerk, 
the  ALJ,  and  every  other  party  or 
interested  person,  or  her  or  his 
representative,  of  any  change  of  address. 


§  20.306  Computation  of  time. 

(a)  We  compute  time  periods  as 
follows: 

(1)  We  do  not  include  the  first  day  of 
the  period. 

(2)  If  the  last  day  of  the  period  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
we  extend  the  period  to  the  next 
business  day. 

(3)  If  the  period  is  7  days  or  less,  we 
do  not  include  Saturdays,  Sundays,  or 
Federal  holidays. 

(b)  If  you  were  served  a  document  (by 
domestic  mail)  that  requires  or  permits 
a  response,  you  may  add  3  days  to  any 
period  for  response. 
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(c)  If  you  need  additional  time  to  file  (1)  You  may  request  an  extension — 
a  response,  follow  the  rules  in  these 
tables. 


Table  20.306(c)(1).— How  to  Request  an  Extension 


(2)  You  file  your  request  as  follows: 


Table  20.306(c)(2).— Where  to  File  an  Extension  Request 


If— 

Then  you  file  your  request  with  the — 

An  AU  has  not  been  assigned  . 

Hearing  Docket  Clerk. 

An  AU  has  been  assigned  . 

AU. 

Your  case  is  on  appeal  . 

Hearing  Docket  Clerk. 

§20.307  Complaints. 

(a)  The  complaint  must  set  forth — 

(1)  The  type  of  case; 

(2)  The  statute  or  rule  allegedly 
violated; 

(3)  The  pertinent  facts  alleged;  and 

(4) (i)  The  amount  of  the  class  II  civil 
penalty  sought;  or 

(ii)  The  order  of  suspension  or 
revocation  proposed. 

(b)  The  Coast  Guard  shall  propose  a 
place  of  hearing  when  filing  the 
complaint. 

(c)  The  complaint  must  conform  to 
the  requirements  of  this  subpart  for 
filing  and  service. 

§  20.308  Answers. 

(a)  The  respondent  shall  file  a  written 
answer  to  the  complaint  20  days  or  less 
after  service  of  the  complaint.  The 
answer  must  conform  to  the 
requirements  of  this  subpart  for  filing 
and  service. 

(b)  The  person  filing  the  answer  shall, 
in  the  answer,  either  agree  to  the  place 
of  hearing  proposed  in  the  complaint  or 
propose  an  alternative. 

(c)  Each  answer  must  state  whether 
the  respondent  intends  to  contest  any  of 
the  allegations  set  forth  in  the 
complaint.  It  must  include  any 
affirmative  defenses  that  the  respondent 
intends  to  assert  at  the  hearing.  The 
answer  must  admit  or  deny  each 
numbered  paragraph  of  the  complaint.  If 
it  states  that  the  respondent  lacks 
sufficient  knowledge  or  information  to 
admit  or  deny  a  particular  numbered 
paragraph,  it  denies  that  paragraph.  If  it 
does  not  specifically  deny  a  particular 
numbered  paragraph,  it  admits  that 
paragraph. 

(d)  A  respondent’s  failure  without 
good  cause  to  file  an  answer  admits 
each  allegation  made  in  the  complaint. 


§  20.309  Motions. 

(a)  A  person  may  apply  for  an  order 
or  ruling  not  specifically  provided  for  in 
this  subpart,  but  shall  apply  for  it  by 
motion.  Each  written  motion  must 
comply  with  the  requirements  of  this 
subpart  for  form,  filing,  and  service. 

Each  motion  must  state  clearly  and 
concisely — 

(1)  Its  purpose,  and  the  relief  sought; 

(2)  Any  statutory  or  regulatory 
authority;  and 

(3)  The  facts  constituting  the  grounds 
for  the  relief  sought. 

(b)  A  proposed  order  may  accompany 
a  motion. 

(c)  Each  motion  must  be  in  writing; 
except  that  one  made  at  a  hearing  will 
be  sufficient  if  stated  orally  upon  the 
record,  unless  the  ALJ  directs  that  it  be 
reduced  to  writing. 

(d)  Except  as  otherwise  required  by 
this  pcirt,  a  party  shall  file  any  response 
to  a  written  motion  10  days  or  less  after 
service  of  the  motion.  When  a  party 
makes  a  motion  at  a  hearing,  an  oral 
response  to  the  motion  made  at  the 
hearing  is  timely. 

(e)  Unless  the  ALJ  orders  otherwise, 
the  filing  of  a  motion  does  not  stay  a 
proceeding. 

(f)  The  ALJ  will  rule  on  the  record 
either  orally  or  in  writing.  She  or  he 
may  summarily  deny  any  dilatory, 
repetitive,  or  frivolous  motion. 

§  20.31 0  Default  by  respondent. 

(a)  The  ALJ  may  find  a  respondent  in 
default  upon  failure  to  file  a  timely 
answer  to  the  complaint  or,  after 
motion,  upon  failure  to  appear  at  a 
conference  or  hearing  without  good 
cause  shown. 

(b)  Each  motion  for  default  must 
conform  to  the  rules  of  form,  service, 
and  filing  of  this  subpart.  Each  motion 
must  include  a  proposed  decision  and 
proof  of  service  under  section  20.304(d). 


The  respondent  alleged  to  be  in  default 
shall  file  a  reply  to  the  motion  20  days  . 
or  less  after  service  of  the  motion. 

(c)  Default  by  respondent  constitutes, 
for  purposes  of  the  pending  action  only, 
an  admission  of  all  facts  alleged  in  the 
complaint  and  a  waiver  of  her  or  his 
right  to  a  hearing  on  those  facts. 

(d)  Upon  finding  a  respondent  in 
default,  the  ALJ  shall  issue  a  decision 
against  her  or  him. 

(e)  For  good  cause  shown,  the  ALJ 
may  set  aside  a  finding  of  default. 

§  20.31 1  Withdrawal  or  dismissal. 

(a)  An  administrative  proceeding  may 
end  in  withdrawal  without  any  act  by 
an  ALJ  in  any  of  the  following  ways: 

(1)  By  the  filing  of  a  stipulation  by  all 
parties  who  have  appeared  in  the 
proceeding. 

(2)  By  the  filing  of  a  notice  of 
withdrawal  by  the  Coast  Guard 
representative  at  any  time  before  the 
respondent  has  served  a  responsive 
pleading. 

(3)  With  respect  to  a  complaint  filed 
under  section  311(b)(6)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1321(b)(6))  or  section  109(d)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (42  U.S.C.  9609(b)),  by  the  filing 
of — 

(i)  A  notice  of  withdrawal  by  the 
Coast  Guard  representative  at  any  time 
after  the  respondent  has  served  a 
responsive  pleading,  but  before  the 
issuance  of  an  order  assessing  or 
denying  a  class  II  civil  penalty,  together^ 
with 

(ii)  A  certification  by  the 
representative  that  the  filing  of  the 
notice  is  due  to  a  request  by  the 
Attorney  General — in  accordance  with 
subsection  10(d)  of  Executive  Order 
12777  (56  FR  54757;  3  CFR,  1991 
Comp.,  p.  351) — that  the  Coast  Guard 
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refrain  from  conducting  an 
administrative  proceeding. 

(b)  Unless  the  stipulation  or  notice  of 
withdrawal  states  otherwise,  a 
withdrawal  under  paragraph  (a)  of  this 
section  is  without  prejudice. 

(c)  Except  as  provided  in  paragraph 

(a)  of  this  section,  no  administrative 
proceeding  may  end  in  withdrawal 
unless  approved  hy  an  ALJ  upon  such 
terms  as  she  or  he  deems  proper. 

(d)  Any  respondent  may  move  to 
dismiss  a  complaint,  the  government 
may  move  to  dismiss  a  petition,  or  any 
party  may  lodge  a  request  for  relief,  for 
failure  of  another  party  to — 

(1)  Comply  with  the  requirements  of 
this  part  or  with  any  order  of  the  ALJ; 

(2)  Show  a  right  to  relief  based  upon 
the  facts  or  law;  or 

(3)  Prosecute  the  proceeding. 

(e)  A  dismissal  resides  within  the 
discretion  of  the  ALJ. 

Subpart  D — Proceedings 

§  20.401  Initiation  of  administrative  - 
proceedings. 

An  administrative  proceeding 
commences  when  the  Coast  Guard 
representative  files  the  complaint  with 
the  Hearing  Docket  Clerk  and  serves  a 
copy  of  it  on  the  respondent. 

§  20.402  Public  notice. 

Upon  the  filing  of  a  complaint  under 
33  U.S.C.  1321(h)  (6),  the  Coast  Guard 
provides  public  notice  of  a  class  II  civil 
penalty  proceeding.  The  notice  appears 
in  the  Federal  Register. 

§20.403  Consolidation  and  severance. 

(a)  A  presiding  ALJ  may  for  good 
cause,  with  the  approval  of  the  Chief 
ALJ  and  with  all  parties  given  notice 
and  opportunity  to  object,  consolidate 
any  matters  at  issue  in  two  or  more 
administrative  proceedings  docketed 
under  this  part.  (Good  cause  includes 
the  proceedings’  possessing  common 
parties,  questions  of  fact,  and  issues  of 
law  and  presenting  the  likelihood  that 
consolidation  would  expedite  the 
proceedings  and  serve  the  interests  of 
justice.)  The  ALJ  may  not  consolidate 
any  matters  if  consolidation  would 
prejudice  any  rights  available  under  this 
part  or  impair  the  right  of  any  party  to 
place  any  matters  at  issue. 

(b)  Unless  directed  otherwise  by  the 
Chief  ALJ,  a  presiding  ALJ  may,  either 
in  response  to  a  motion  or  on  his  or  her 
own  motion,  for  good  cause,  sever  any 
administrative  proceeding  with  respect 
to  some  or  all  parties,  claims,  and 
issues. 

§  20.404  Interested  persons. 

(a)  Any  person  not  a  party  to  a  class 
II  civil  penalty  proceeding  under  33 


U.S.C.  1321(b)(6)  who  wishes  to  be  an 
interested  person  in  the  proceeding 
shall,  30  days  or  less  after  publication 
in  the  Federal  Register  of  Ae  public 
notice  required  by  §  20.402,  file  with  the 
Hearing  Docket  Clerk  either — 

(1)  Written  comments  on  the 
proceeding;  or 

(2)  Written  notice  of  intent  to  present 
evidence  at  any  hearing  in  the 
proceeding. 

(b)  The  presiding  ALJ  may,  for  good 
cause,  accept  late  comments  or  late 
notice  of  intent  to  present  evidence. 

(c)  Each  interested  person  shall 
receive  notice  of  any  hearing  due  in  the 
proceeding  and  of  the  decision  in  the 
proceeding.  He  or  she  may  have  a 
reasonable  opportunity  to  be  heard  and 
to  present  evidence  in  any  hearing. 

(d)  The  opportunity  secured  by 
paragraph  (c)  of  this  section  does  not 
extend  to — 

(1)  The  issuance  of  subpoenas  for 
witnesses; 

(2)  The  cross-examination  of 
witnesses;  or 

(3)  Appearance  at  any  settlement 
conference. 

Subpart  E — Conferences  and 
Settlements 

§20.501  Conferences. 

(a)  Any  party  may  by  motion  request* 
a  conference. 

(b)  The  ALJ  may  direct  the  parties  to 
attend  one  or  more  conferences  before 
or  during  a  hearing. 

(c)  The  ALJ  may  invite  interested 
persons  to  attend  a  conference,  other 
than  a  settlement  conference,  as  the  ALJ 
deems  appropriate. 

(d)  The  ALJ  shall  give  reasonable 
notice  of  the  time  and  place  of  any 
conference  to  the  parties,  and  to 
interested  persons  if  invited.  A 
conference  may  occur  in  person,  by 
telephone,  or  by  other  appropriate 
means. 

(e)  Each  party,  and  any  interested 
person  invited,  shall  be  fully  prepared 
for  a  useful  discussion  of  all  issues 
properly  before  the  conference,  both 
procedural  and  substantive,  and  be 
authorized  to  commit  themselves  or 
those  they  represent  respecting  those 
issues. 

(f)  Unless  the  ALJ  excuses  a  party,  the 
failme  of  a  party  to  attend  or  participate 
in  a  conference,  after  being  served  with 
reasonable  notice  of  its  time  and  place, 
waives  all  objections  to  any  agreements 
reached  in  it  and  to  any  consequent 
orders  or  rulings. 

(g)  The  ALJ  may  direct  that  any  of  the 
following  be  addressed  or  furnished 
before,  during,  or  after  the  conference: 

(1)  Methods  of  service  and  filing. 


(2)  Motions  for  consolidation  or 
severance  of  parties  or  issues. 

(3)  Motions  for  discovery. 

(4)  Identification,  simplification,  and 
clarification  of  the  issues. 

(5)  Requests  for  amendment  of  the 
pleadings. 

(6)  Stipulations  and  admissions  of  fact 
and  of  the  content  and  authenticity  of 
documents. 

(7)  The  desirability  of  limiting  and 
grouping  witnesses,  so  as  to  avoid 
duplication. 

(8)  Requests  for  official  notice  and 
particular  matters  to  be  resolved  by 
reliance  upon  the  substantive  standards, 
rules,  and  other  policies  of  the  Coast 
Guard. 

(9)  Offers  of  settlement. 

(10)  Proposed  date,  time,  and  place  of 
the  hearing. 

(11)  Other  matters  that  may  aid  in  the 
disposition  of  the  proceeding. 

(h)  No  one  may  stenographically 
report  or  otherwise  record  a  conference 
unless  the  ALJ  allows. 

(i)  During  a  conference,  the  ALJ  may 
dispose  of  any  procedural  matters  on 
which  he  or  she  is  authorized  to  rule. 

(j)  Actions  taken  at  a  conference  may 
be  memorialized  in — 

(1)  A  stenographic  report  if  authorized 
by  the  ALJ; 

(2)  A  written  transcript  from  a 
magnetic  tape  or  the  equivalent  if 
authorized  by  the  ALJ;  or 

(3)  A  statement  by  the  ALJ  on  the 
record  at  the  hearing  summarizing  them. 

§  20.502  Settlements. 

(a)  The  parties  may  submit  a  proposed 
settlement  to  the  ALJ. 

(b)  The  proposed  settlement  must  be 
in  the  form  of  a  proposed  decision, 
accompanied  by  a  motion  for  its  entry. 
The  decision  must  recite  the  reasons 
that  make  it  acceptable,  and  it  must  be 
signed  by  the  parties  or  their 
representatives. 

(c)  The  proposed  decision  must 
contain — 

(1)  An  admission  of  all  jurisdictional 
facts; 

(2)  An  express  waiver  of — 

(i)  Any  further  procedural  steps  before 
the  ALJ;  and 

(ii)  All  rights  to  seek  judicial  review, 
or  otherwise  challenge  or  contest  the 
validity,  of  the  decision; 

(3)  A  statement  that  the  decision  will 
have  the  same  force  and  effect  as  would 
a  decision  made  after  a  hearing;  and 

(4)  A  statement  that  the  decision 
resolves  all  matters  needing  to  be 
adjudicated. 

Subpart  F — Discovery 

§20.601  General. 

(a)  Unless  the  ALJ  orders  otherwise, 
each  party — and  each  interested  person 
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who  has  filed  written  notice  of  intent  to 
present  evidence  at  any  hearing  in  the 
proceeding  under  §  20.404 — shall  make 
available  to  the  ALJ  and  to  every  other 
party  and  interested  person — 

(1)  The  name  of  each  expert  and  other 
witness  the  party  intends  to  call, 
together  with  a  brief  narrative  summary 
of  the  expected  testimony:  and 

(2)  A  copy,  marked  as  an  exhibit,  of 
each  document  the  party  intends  to 
introduce  into  evidence  or  use  in  the 
presentation  of  its  case. 

(b)  During  a  pre-hearing  conference 
ordered  under  §  20.501,  the  ALJ  may 
direct  that  the  parties  exchange  witness 
lists  and  exhibits  either  at  once  or  by 
corre^ondence. 

(c)  The  ALJ  may  establish  a  schedule 
for  discovery  and  shall  serve  a  copy  of 
any  such  schedule  on  each  party. 

U)  The  schedule  may  include  dates 
by  which  the  parties  shall  both 
exchange  witness  lists  and  exhibits  and 
file  any  requests  for  discovery  and 
objections  to  such  requests. 

(2)  Unless  the  ALJ  orders  otherwise, 
the  parties  shall  exchange  witness  lists 
and  exhibits  15  days  or  more  before 
hearing. 

(d)  Further  discovery  may  occur  only 
by  order,  and  then  only  when  the  ALJ 
determines  that — 

(1)  It  will  not  unreasonably  delay  the 
proceeding; 

(2)  The  information  sought  is  not 
otherwise  obtainable; 

(3)  The  information  sought  has 
significant  probative  value; 

(4)  The  information  sought  is  neither 
cumulative  nor  repetitious;  and 

{5}  The  method  or  scope  of  the 
discovery  is  not  unduly  burdensome 
and  is  the  least  burdensome  method 
available. 

(e)  A  motion  for  discovery  must  set 
forth — 

(1)  The  circumstances  warranting  the 
discovery; 

(2)  The  nature  of  the  information 
sought;  and 

(3)  The  proposed  method  and  scope  of 
discovery  and  the  time  and  place  where 
the  discovery  would  occur. 

(f)  If  the  ALJ  determines  that  he  or  she 
should  grant  the  motion,  he  or  she  shall 
issue  an  order  for  the  discovery, 
together  with  the  terms  on  which  it  will 
occur. 

§  20.602  Amendatory  or  supplementary 
responses. 

(a)  Any  party  or  interested  person 
shall  amend  or  supplement  information 
previously  provided  upon  learning  that 
the  information — 

(1)  Was  incorrect  or  incomplete  when 
provided;  or, 

(2)  Though  correct  or  complete  when 
provided,  no  longer  is. 


(b)  The  party  or  interested  person 
shall  amend  or  supplement  that 
information  by  following  the  procedures 
in  §20.305. 

§  20.603  Interrogatories. 

(a)  Any  party  requesting 
interrogatories  shall  so  move  to  the  ALJ. 
The  motion  must  include — 

(1)  A  statement  of  the  purpose  and 
scope  of  the  interrogatories:  and 

(2)  The  proposed  interrogatories. 

(b)  The  ALJ  shall  review  the  proposed 
interrogatories,  and  may  enter  an  order 
either — 

(1)  Approving  the  service  of  some  or 
all  of  the  proposed  interrogatories:  or 

(2)  Denying  the  motion. 

(c)  The  party  requesting 
interrogatories  shall  serve  on  the  party 
named  in  the  interrogatories  the 
approved  written  interrogatories. 

(d)  Each  interrogatory  must  be 
answered  separately  and  fully  in  writing 
under  oath  or  affirmation,  unless  it  is 
objected  to,  in  which  event  the  party 
named  shall  state  the  reasons  for  the 
objection  instead  of  a  response.  This 
party,  the  party’s  attorney,  or  the  party’s 
representative  shall  sign  the  party’s 
responses  to  interrogatories. 

(e)  Responses  or  (Ejections  must  be 
filed  within  30  days  after  the  service  of 
the  interrogatories. 

(f)  A  response  to  an  interrogatory  is 
sufficient  when — 

(1)  The  responder  lists  the  records 
from  which  such  answers  may  be 
derived  or  ascertained;  and 

(2)  The  burden  of  ascertaining  the 
information  in  a  response  to  an 
interrogatory  is  substantially  the  same 
for  all  parties  involved  in  the  action; 
and 

(3)  The  information  may  be  obtained 
from  an  examination,  audit,  or 
inspection  of  records,  or  from  a 
compilation,  abstract,  or  summary  based 
on  such  records. 

(g)  The  party  serving  the  interrogatory 
shall  be  afforded  reasonable  opportunity 
to  examine,  audit,  or  inspect  the 
resource  and  to  make  copies, 
compilations,  abstracts,  or  summaries. 
The  specification  must  include 
sufficient  detail  to  permit  the 
interrogating  party  to  locate  and  identify 
the  individual  records  from  which  the 
answer  may  be  ascertained. 

§  20.604  Requests  for  production  of 
documents  or  things,  for  inspection  or 
other  purposes. 

(a)  Any  party  seeking  production  of 
documents  or  things  for  inspection  or 
other  purposes  shall  so  move  to  the  ALJ. 
The  motion  must  state  with 
particularity — 

(1)  The  purpose  and  scope  of  the 
request:  and 


(2)  The  documents  and  materials 
sought. 

(b)  The  ALJ  shall  review  the  motion 
and  enter  an  order  approving  or  denying 
it  in  whole  or  in  part. 

(c)  A  party  shall  serve  on  the  party  in 
possession,  custody,  or  control  of  the 
documents  the  order  to  produce  or  to 
permit  inspection  and  copying  of 
documents. 

(d)  A  party  may,  after  approval  of  an 
appropriate  motion  by  the  ALJ,  inspect 
and  copy,  test,  or  sample  any  tangible 
things  that  contain,  or  may  lead  to, 
relevant  information,  and  that  are  in  the 
possession,  custody,  or  control  of  the 
party  upon  whom  the  request  is  served. 

(e)  A  party  may,  after  approval  of  an 
appropriate  motion  by  the  ALJ,  serve  on 
another  party  a  request  to  permit  entry 
upon  designated  property  in  the 
possession  or  control  of  the  other  party 
for  the  purpose  of  inspecting, 
measuring,  surveying,  photographing, 
testing,  or  sampling  the  property  or  any 
designated  object  or  area.  A  request  to 
permit  entry  upon  property  must  set 
forth  with  reasonable  particularity  the 
feature  to  be  inspected  and  must  specify 
a  reasonable  time,  place,  and  manner  for 
making  the  inspection  and  performing 
the  related  acts. 

(f)  The  party  upon  whom  the  request 
is  served  shall  respond  within  30  days 
after  the  service  of  the  request. 

Inspection  and  related  activities  will  be 
permitted  as  requested,  unless  there  are 
objections,  in  which  case  the  reason  for 
each  objection  must  be  stated. 

§  20.605  Depositions. 

(a)  The  ALJ  may  order  a  deposition 
only  upon  a  showing  of  good  cause  and 
upon  a  finding  that — 

(1)  The  information  sought  is  not 
obtainable  more  readily  by  alternative 
methods:  or 

(2)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative 
evidence  may  otherwise  not  be 
preserved  for  presentation  at  the 
hearing. 

(b)  Testimony  may  be  taken  by 
deposition  upon  approval  of  the  ALJ  of 
a  motion  made  by  any  party. 

(1)  The  motion  must  state — 

(i)  The  purpose  and  scope  of  the 
deposition: 

(ii)  The  time  and  place  it  is  to  be 
taken; 

(iii)  The  name  and  address  of  the 
person  before  whom  the  deposition  is  to 
be  taken; 

(iv)  The  name  and  address  of  each 
witness  from  whom  a  deposition  is  to  be 
taken: 

(v)  The  documents  and  materials 
which  the  witness  is  to  produce:  and 
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(vi)  Whether  it  is  intended  that  the 
deposition  he  used  at  a  hearing  instead 
of  live  testimony. 

(2)  The  motion  must  state  if  the 
deposition  is  to  he  hy  oral  examination, 
by  written  interrogatories,  or  a 
combination  of  the  two.  The  deposition 
may  be  taken  before  any  disinterested 
person  authorized  to  administer  oaths  in 
the  place  where  the  deposition  is  to  be 
taken. 

(c)  Upon  a  showing  of  good  cause  the 
ALJ  may  enter,  and  serve  upon  the 
parties,  an  order  to  obtain  the  testimony 
of  the  witness. 

(d)  If  the  deposition  of  a  public  or 
private  corporation,  partnership, 
association,  or  governmental  agency  is 
ordered,  the  organization  named  must 
designate  one  or  more  officers,  directors, 
or  agents  to  testify  on  its  behalf,  and 
may  set  forth,  for  each  person 
designated,  the  matters  on  which  he  or 
she  will  testify.  Subject  to  the 
provisions  of  49  CFR  part  9  with  respect 
to  Coast  Guard  witnesses,  the 
designated  persons  shall  testify  as  to 
matters  reasonably  known  to  them. 

(e)  Each  witness  deposed  shall  be 
placed  under  oath  or  affirmation,  and 
the  other  parties  shall  have  the  right  to 
cross-examine. 

(f)  The  witness  being  deposed  may 
have  counsel  or  another  representative 
present  during  the  deposition. 

(g)  Except  as  provided  in  paragraph 
(n)  of  this  section,  depositions  shall  be 
stenographically  recorded  and 
transcribed  at  the  expense  of  the  party 
requesting  the  deposition.  Unless 
waived  by  the  deponent,  the 
transcription  must  be  read  by  or  read  to 
the  deponent,  subscribed  by  the 
deponent,  and  certified  by  the  person 
before  whom  the  deposition  was  taken. 

(h)  Subject  to  objections  to  the 
questions  and  responses  that  were  noted 
at  the  taking  of  the  deposition  and  that 
would  have  been  sustained  if  the 
witness  had  been  personally  present 
and  testifying  at  a  hearing,  a  deposition 
may  be  offered  into  evidence  by  the 
party  taking  it  against  any  party  who 
was  present  or  represented  at  the  taking 
of  the  deposition  or  who  had  notice  of 
the  deposition. 

(i)  The  party  requesting  the  deposition 
shall  make  appropriate  arrangements  for 
necessary  facilities  and  personnel. 

(j)  During  the  taking  of  a  deposition, 
a  party  or  the  witness  may  request 
suspension  of  the  deposition  on  the 
grounds  of  bad  faith  in  the  conduct  of 
the  examination,  oppression  of  the 
witness  or  party,  or  improper 
questioning  or  conduct.  Upon  request 
for  suspension,  the  deposition  will  be 
adjourned.  The  objecting  party  or 
witness  must  immediately  move  the  ALJ 


for  a  ruling  on  the  objection(s).  The  ALJ 
may  then  limit  the  scope  or  manner  of 
the  taking  of  the  deposition. 

(k)  When  a  deposition  is  taken  in  a 
foreign  country,  it  may  be  taken  before 
a  person  having  power  to  administer 
oaths  in  that  location,  or  before  a 
secretary  of  an  embassy  or  legation, 
consul  general,  consul,  vice  consul  or 
consular  agent  of  the  United  States,  or 
before  such  other  person  or  officer  as 
may  be  agreed  upon  by  the  parties  by 
written  stipulation  filed  wi^  the  ALJ. 

(l)  Objection  to  taking  a  deposition 
because  of  the  disqualification  of  the 
officer  before  whom  it  is  to  be  taken  is 
waived  unless  made  before  the  taking  of 
the  deposition  begins,  or  as  soon  as  the 
disqualification  becomes  known  or 
could  have  been  discovered  with 
reasonable  diligence. 

(m)  A  deposition  may  be  taken  by 
telephone  conference  call  upon  such 
terms,  conditions,  and  curangements  as 
are  prescribed  in  the  order  of  the  ALJ. 

(n)  The  testimony  at  a  deposition 
hearing  may  be  recorded  on  videotape, 
upon  such  terms,  conditions  and 
arrangements  as  are  prescribed  in  the 
order  of  the  ALJ,  at  the  expense  of  the 
party  requesting  the  recording.  The 
video  recording  may  be  in  conjunction 
with  an  oral  examination  by  telephone 
conference  held  pursuant  to  paragraph 
(m)  of  this  section.  After  the  deposition 
has  been  taken,  and  copies  of  the  video 
recording  are  provided  to  parties 
requesting  them,  the  person  recording 
the  deposition  shall  immediately  place 
the  videotape  in  a  sealed  envelope  or  a 
sealed  videotape  container,  attaching  to 
it  a  statement  identifying  the  proceeding 
and  the  deponent  and  certifying  as  to 
the  authenticity  of  the  video  recording, 
and  return  the  videotape  by  accountable 
means  to  the  ALJ.  The  deposition 
becomes  a  part  of  the  record  of  the 
proceedings  in  the  same  manner  as  a 
transcribed  deposition.  The  videotape,  if 
admitted  into  evidence,  will  be  played 
during  the  hearing  and  transcribed  into 
the  record  by  the  reporter. 

§20.606  Protective  orders. 

(a)  In  considering  a  motion  for  an 
order  of  discovery — or  a  motion,  by  a 
party  or  other  person  from  whom 
discovery  is  sought,  to  reconsider  or 
amend  an  order  of  discovery — the  ALJ 
may  enter  any  order  that  justice 
requires,  to  protect  a  person  from 
annoyance,  embarrassment,  oppression, 
or  undue  burden  or  expense.  This  order 
may — 

(1)  Confine  discovery  to  specific  terms 
and  conditions,  such  as  a  particular 
time  and  place; 


(2)  Confine  discovery  to  a  method 
other  than  that  selected  by  the  party 
seeking  it; 

(3)  Preclude  inquiry  into  certain 
matters; 

(4)  Direct  that  discovery  occur  with 
no  one  present  except  persons 
designated  by  the  ALJ; 

(5)  Preclude  the  disclosure  of  a  trade 
secret  or  other  proprietary  information, 
or  allow  its  disclosure  only  in  a 
designated  way  or  only  to  designated 
persons;  or 

(6)  Require  that  the  person  fi-om 
whom  discovery  is  sought  file  specific 
documents  or  information  under  seal  for 
opening  at  the  direction  of  the  ALJ. 

(b)  When  a  person  from  whom 
discovery  is  sought  seeks  a  protective 
order,  the  ALJ  may  let  him  or  her  make 
all  or  part  of  the  showing  of  good  cause 
in  camera.  The  ALJ  shall  record  any 
proceedings  in  camera.  If  he  or  she 
enters  a  protective  order,  he  or  she  shall 
seal  any  proceedings  so  recorded.  These 
shall  be  releasable  only  as  required  by 
law. 

(c)  Upon  motion  by  a  person  from 
whom  discovery  is  sought,  the  ALJ 
may — 

(1)  Restrict  or  defer  disclosure  by  a 
party  either  of  the  name  of  a  witness  or, 
if  the  witness  comes  from  the  Coast 
Guard,  of  any  prior  statement  of  the 
witness;  and 

(2)  Prescribe  other  appropriate 
measures  to  protect  a  witness. 

(d)  The  ALJ  will  give  any  party  an 
adequate  opportunity  to  prepare  for 
cross-examination  or  other  presentation 
concerning  witnesses  and  statement 
subject  to  protective  orders. 

§  20.6C7  Sanctions  for  failure  to  comply. 

If  a  party  fails  to  provide  or  permit 
discovery,  the  ALJ  may  take  such  action 
as  is  just.  This  may  include  the 
following: 

(a)  Infer  that  the  testimony,  document, 
or  other  evidence  would  have  been 
adverse  to  the  party. 

(b)  Order  that,  for  the  purposes  of  the 
proceeding,  designated  facts  are 
established. 

(c)  Order  that  the  party  not  introduce 
into  evidence — or  otherwise  rely  upon, 
in  support  of  any  claim  or  defense — the 
evidence  that  was  withheld. 

(d)  Order  that  the  party  not  introduce 
into  evidence,  or  otherwise  use  in  the 
hearing,  information  obtained  in 
discovery. 

(e)  Allow  the  use  of  secondary 
evidence  to  show  what  the  evidence 
withheld  would  have  shown. 

§20.608  Subpoenas. 

(a)  Any  party  may  request  the  ALJ  to 
issue  a  subpoena  for  the  attendance  of 
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a  person,  the  giving  of  testimony,  or  the 
production  of  books,  papers, 
documents,  or  any  other  relevant 
evidence  during  discovery  or  for  any 
hearing.  Any  party  seeking  a  subpoena 
from  the  ALJ  shall  request  its  issuance 
by  motion. 

(b)  An  ALJ  may,  for  good  cause 
shown,  apply  to  the  United  States 
District  Court  for  the  issuance  of  an 
order  compelling  the  appearance  and 
testimony  of  a  witness  or  the  production 
of  evidence. 

(c)  A  person  serving  a  subpoena  shall 
prepare  a  written  statement  setting  forth 
either  the  date,  time,  and  manner  of 
service  or  the  reason  for  failure  of 
service.  He  or  she  shall  swear  to  or 
affirm  the  statement,  attach  it  to  a  copy 
of  the  subpoena,  and  return  it  to  the  ALJ 
who  issued  the  subpoena. 

(d)  Coast  Guard  investigating  officers 
have  separate  subpoena  power  in  S&R 
proceedings  under  46  CFR  5.301. 

§  20.609  Motions  to  quash  or  modify. 

(a)  A  person  to  whom  a  subpoena  is 
directed  may,  by  motion  with  notice  to 
the  party  requesting  the  subpoena,  ask 
the  ALJ  to  quash  or  modify  die 
subpoena. 

(b)  Except  when  made  at  a  hearing, 
the  motion  must  be  filed: 

(1)  10  days  or  less  after  service  of  a 
subpoena  compelling  the  appearance 
and  testimony  of  a  witness  or  the 
production  of  evidence  or 

(2)  At  or  before  the  time  specified  in 
the  subpoena  for  compliance,  whichever 
is  earlier. 

(cj  If  the  subpoena  is  served  at  a 
hearing,  the  person  to  whom  it  is 
directed  may,  in  person  at  the  hearing 
or  in  writing  within  a  reasonable  time 
fixed  by  the  ALJ,  ask  the  ALJ  to  quash 
or  modify  it. 

(d)  The  ALJ  may  quash  or  modify  the 
subpoena  if  it  is  unreasonable  or 
requires  evidence  not  relevant  to  any 
matter  in  issue. 

Subpart  G — Hearings 

§  20.701  Standard  of  proof. 

The  party  that  bears  the  burden  of 
proof  shall  prove  his  or  her  case  or 
affirmative  defense  by  a  preponderance 
of  the  evidence. 

§  20.702  Burden  of  proof. 

(a)  Except  for  an  affirmative  defense, 
or  as  provided  by  paragraph  (b)  of  this 
section,  the  Coast  Guard  bears  the 
burden  of  proof. 

(b)  Except  as  otherwise  provided  by 
statute  or  rule,  the  proponent  of  a 
motion,  request,  or  order  bears  the 
burden  of  proof. 


§20.703  Presumptions. 

In  each  administrative  hearing,  a 
presumption — 

(a)  Imposes  on  the  party  against 
whom  it  lies  the  burden  of  going 
forward  with  evidence  to  rebut  or  meet 
the  presumption;  but 

(b)  Does  not  shift  the  burden  of  proof 
in  the  sense  of  the  risk  of  non¬ 
persuasion. 

§  20.704  Scheduling  and  notice  of 
hearings. 

(a)  With  due  regard  for  the 
convenience  of  the  parties,  and  of  their 
representatives  or  witnesses,  the  ALJ 
shall,  as  early  as  possible,  fix  the  date, 
time,  and  place  for  the  hearing  and 
notify  all  parties  and  interested  persons. 

(b)  The  ALJ  may  grant  a  request  for  a 
change  in  the  date,  time,  or  place  of  a 
hearing. 

(c)  At  any  time  after  commencement 
of  a  proceeding,  any  party  may  move  to 
expedite  the  proceeding.  A  peurty 
moving  to  expedite  shall — 

(1)  Explain  in  the  motion  the 
circumstances  justifying  the  motion  to 
expedite;  and 

(2)  Incorporate  in  the  motion 
affidavits  supporting  any 
representations  of  fact. 

(d)  After  timely  receipt  of  the  motion 
and  any  responses,  the  ALJ  may 
expedite  pleadings,  pre-hearing 
conferences,  and  the  hearing,  as 
appropriate. 

§  20.705  Failure  to  appear. 

The  ALJ  may  enter  a  default  under 
§  20.310  against  a  respondent 
threatening  to  fail,  or  having  failed,  to 
appear  at  a  hearing  imless, — 

(a)  Before  the  time  for  the  hearing,  the 
respondent  shows  good  cause  why 
neither  the  respondent  nor  his  or  her 
representative  can  appear;  or, 

(b)  30  days  or  less  after  an  order  to 
show  good  cause,  the  respondent  shows 
good  cause  for  his  or  her  failure  to 
appear. 

§20.706  Witnesses. 

(a)  Each  witness  shall  testify  under 
oath  or  affirmation. 

(b)  If  a  witness  fails  or  refuses  to 
answer  any  question  the  ALJ  finds 
proper,  the  failure  or  refusal  constitutes 
grounds  for  the  ALJ  to  strike  all  or  part 
of  the  testimony  given  by  the  witness  or 
to  take  any  other  measure  he  or  she 
deems  appropriate. 

§  20.707  Telephonic  testimony. 

(a)  The  ALJ  may  order  the  taking  of 
the  testimony  of  a  witness  by  telephonic 
conference  call.  A  person  presenting 
evidence  may  by  motion  ask  for  the 
taking  of  testimony  by  this  means.  The 


arrangement  of  the  call  must  let  each  I 

participant  listen  to  and  speak  to  each  | 

other  within  the  hearing  of  the  ALJ,  who 
will  ensure  the  full  identification  of 
each  so  the  reporter  can  create  a  proper 
record. 

(b)  The  ALJ  may  issue  a  subpoena 
directing  a  witness  to  testify  by 
telephonic  conference  call.  The 
subpoena  in  any  such  instance  issues 
under  the  procedures  in  §  20.608. 

§  20.708  Witnesses'  fees. 

(a)  Each  witness  summoned  in  an 
administrative  proceeding  shall  receive 
the  same  fees  and  mileage  as  a  witness 
in  a  District  Court  of  the  United  States. 

(b)  The  party  or  interested  person  who 
calls  a  witness  is  responsible  for  all  fees 
and  mileage  due  under  paragraph  (a)  of 
this  section. 

§  20.709  Closing  of  the  record. 

(a)  When  the  ALJ  closes  the  hearing, 
he  or  she  shall  also  close  the  record  of 
the  proceeding,  as  described  in  §  20.903, 
unless  he  or  she  directs  otherwise.  Even 
after  the  ALJ  closes  it,  he  or  she  may 
reopen  it. 

(b)  The  ALJ  may  correct  the  transcript 
of  the  hearing  by  appropriate  order. 

§  20.710  Proposed  findings,  closing 
arguments,  and  briefs. 

(a)  Before  the  ALJ  closes  the  hearing, 
he  or  she  may  hear  oral  argument  so  far 
as  he  or  she  deems  appropriate. 

(b)  Before  the  ALJ  decides  the  case, 
and  upon  terms  he  or  she  finds 
reasonable,  any  party  may  file  a  brief, 
proposed  findings  of  fact  and 
conclusions  of  law,  or  both.  Any  party 
may  waive  this  right.  If  all  parties  waive 
it,  then  the  ALJ  may  issue  an  oral  order 
at  the  close  of  the  hearing. 

(c)  Any  oral  argument,  brief,  or 
proposed  findings  of  fact  and 
conclusions  of  law  form  part  of  the 
record  of  the  proceeding,  as  described  in 
§20.903. 

Subpart  H — Evidence 
§  20.801  General. 

Any  party  may  present  his  or  her  case 
or  defense  by  oral,  documentary,  or 
demonstrative  evidence;  submit  rebuttal 
evidence;  and  conduct  any  cross- 
examination  that  may  be  necessary  for 
a  full  and  true  disclosure  of  the  facts. 

§  20.802  Admissibility  of  evidence. 

(a)  The  ALJ  may  admit  any  relevant 
oral,  documentary,  or  demonstrative 
evidence,  unless  privileged.  Relevant 
evidence  is  evidence  tending  to  make 
the  existence  of  any  material  fact  more , 
probable  or  less  probable  than  it  would 
be  without  the  evidence. 
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(b)  The  ALJ  may  exclude  evidence  if 
its  probative  value  is  substantially 
outvireighed  by  the  danger  of  prejudice, 
by  confusion  of  the  issues,  or  by 
reasonable  concern  for  undue  delay, 
waste  of  time,  or  needless  presentation 
of  cumulative  evidence. 

§  20.803  Hearsay  evidence. 

Hearsay  evidence  is  admissible  in 
proceedings  governed  by  this  part.  The 
ALJ  may  consider  the  fact  that  evidence 
is  hearsay  when  determining  its 
probative  value. 

§  20.804  Objections  and  offers  of  proof. 

(a)  Any  party  objecting  to  the 
admission  or  exclusion  of  evidence 
shall  concisely  state  the  grounds.  A 
ruling  on  every  objection  must  appear  in 
the  record.  No  party  may  raise  an 
objection  to  the  admission  or  exclusion 
of  evidence  on  appeal  imless  he  or  she 
raised  it  before  the  ALJ. 

(b)  Whenever  evidence  is  objected  to, 
the  party  offering  it  may  make  an  offer 
of  proof,  which  must  appear  in  the 
record. 

§  20.805  Proprietary  information. 

(a)  The  ALJ  may  limit  introduction  of 
evidence  or  issue  such  protective  or 
other  orders  as  in  his  or  her  judgment 
are  consistent  with  the  object  of 
preventing  undue  disclosure  of 
proprietary  matters,  including,  among 
others,  ones  of  a  commercial  nature. 

(b)  When  the  ALJ  determines  that 
information  in  a  document  containing 
proprietary  matters  should  be  made 
available  to  another  party,  the  ALJ  may 
direct  the  party  possessing  the 
document  to  prepare  a  non-proprietary 
summary  or  extract  of  it.  The  summary 
or  extract  may  be  admitted  as  evidence 
in  the  record. 

(c)  If  the  ALJ  determines  that  a  non- 
proprietary  summary  or  extract  is 
inadequate  and  that  proprietary  matters 
must  form  part  of  the  record  to  avert 
prejudice  to  a  party,  the  ALJ  may  so 
advise  the  parties  and  arrange  access  to 
the  evidence  for  a  party  or 
representative. 

§20.806  Official  notice. 

The  ALJ  may  take  official  notice  of 
such  matters  as  could  courts,  or  of  other 
facts  within  the  specialized  knowledge 
of  the  Coast  Guard  as  an  expert  body. 
When  all  or  part  of  a  decision  rests  on 
the  official  notice  of  a  material  fact  not 
appearing  in  the  evidence  in  the  record, 
the  decision  must  state  as  much;  and 
any  party,  upon  timely  request,  shall 
receive  an  opportunity  to  rebut  the  fact. 

§  20.807  Exhibits  and  documents. 

(a)  Each  exhibit  must  be  numbered 
and  marked  for  identification  by  tbe 


party  offering  it.  Tbe  original  of  each 
exhibit  so  marked,  whether  or  not 
offered  or  admitted  into  evidence,  must 
be  filed  and  retained  in  the  record  of  the 
proceeding,  unless  the  ALJ  permits  the 
substitution  of  a  copy.  The  party 
introducing  each  exhibit  so  marked 
shall  supply  a  copy  of  the  exhibit  to  the 
ALJ  and  to  every  party  to  the 
proceeding. 

(b)  Unless  the  ALJ  directs  otherwise, 
each  party  who  would  offer  an  exhibit 
upon  direct  examination  shall  make  it 
available  to  every  other  party  for 
inspection  15  days  or  more  before  the 
hearing.  The  ALJ  will  deem  admitted 
the  authenticity  of  each  exhibit 
submitted  before  the  hearing  unless  a 
party  either  files  written  objection  and 
serves  it  on  all  parties  or  shows  good 
cause  for  failure  to  do  both. 

(c)  In  class  II  civil  penalty 
proceedings  under  33  U.S.C.  1321(b)(6), 
each  exhibit  introduced  by  an  interested 
person  must  be  marked,  and  filed  and 
retained  in  the  record  of  the  proceeding, 
unless  the  ALJ  permits  the  substitution 
of  a  copy.  The  interested  person  shall 
supply  a  copy  of  the  exhibit  to  the  ALJ 
and  to  every  party  to  the  proceeding. 

The  requirements  of  paragraph  (b)  of 
this  section  apply  to  any  interested 
person  who  would  offer  an  exhibit  upon 
direct  examination. 

§20.808  Written  testimony. 

The  ALJ  may  enter  into  the  record  the 
written  testimony  of  a  witness.  The 
witness  shall  be,  or  have  been,  available 
for  oral  cross-examination.  The 
statement  must  be  sworn  to,  or  affirmed, 
under  penalty  of  perjury. 

§20.809  Stipulations. 

Any  party  or  interested  person  may 
stipulate,  in  writing,  at  any  stage  of  the 
proceeding,  or  orally  at  the  hearing,  to 
any  pertinent  fact  or  other  matter  fairly 
susceptible  of  stipulation.  A  stipulation 
binds  all  parties  to  it. 

Subpart  I — Decisions 

§20.901  Summary  decisions. 

(a)  Any  party  may  move  for  a 
summary  decision  in  all  or  any  part  of 
tbe  proceeding  on  the  grounds  that  there 
is  no  genuine  issue  of  material  fact  and 
that  the  party  is  entitled  to  a  decision  as 
a  matter  of  law.  The  party  must  file  the 
motion  no  later  than  15  days  before  the 
date  fixed  for  the  hearing  and  may 
include  supporting  affidavits  with  the 
motion.  Any  other  party,  10  days  or  less 
after  service  of  a  motion  for  summary 
decision,  may  serve  opposing  affidavits 
or  countermove  for  summary  decision. 
The  ALJ  may  set  the  matter  for  argument 
and  call  for  the  submission  of  briefs. 


(b)  The  ALJ  may  grant  the  motion  if 
the  filed  affidavits,  the  filed  documents, 
the  material  obtained  by  discovery  or 
otherwise,  or  matters  officially  noted 
show  that  there  is  no  genuine  issue  of 
material  fact  and  that  a  party  is  entitled 
to  a  summary  decision  as  a  matter  of 
law. 

(c)  Each  affidavit  must  set  forth  such 
matters  as  would  be  admissible  in 
evidence  and  must  show  affirmatively 
that  the  affiant  is  competent  to  testify  to 
the  matters  stated  in  the  affidavit.  Once 
a  party  has  moved  for  summary  decision 
and  supported  his  or  her  motion  as 
provided  in  this  section,  no  party 
opposing  the  motion  may  rest  upon  the 
mere  allegations  or  denies  of  facts 
contained  in  his  or  her  own  pleadings. 
The  response  to  the  motion,  by  affidavit 
or  as  otherwise  provided  in  this  section, 
must  provide  a  specific  basis  to  show 
that  there  is  a  genuine  issue  of  material 
fact  for  the  hearing. 

(d)  If  it  appears  from  the  affidavit  of 
a  party  opposing  the  motion  that  this 
party  cannot,  for  reasons  stated,  present 
by  affidavit  matters  essential  to  justify 
his  or  her  opposition,  the  ALJ  may  deny 
the  motion  for  summary  decision,  may 
order  a  continuance  to  enable  tbe 
obtaining  of  information,  or  may  make 
such  other  order  as  is  just. 

(e)  No  denial  of  all  or  any  part  of  a 
motion  for  summary  decision  is  subject 
to  interlocutory  appeal. 

§  20.902  Decisions  of  the  ALJ. 

(a)  After  closing  the  record  of  the 
proceeding,  the  ALJ  shall  prepare  a 
decision  containing — 

(1)  A  finding  on  each  material  issue 
of  fact  and  conclusion  of  law,  and  the 
basis  for  each  finding; 

(2)  The  disposition  of  the  case, 
including  any  appropriate  order; 

(3)  The  date  upon  which  the  decision 
will  become  effective; 

(4)  A  statement  of  further  right  to 
appeal;  and, 

(5)  If  no  hearing  w’as  held,  a  statement 
of  the  right  of  any  interested  person  to 
petition  the  Commandant  to  set  aside 
the  decision. 

(b)  The  decision  of  the  ALJ  must  rest 
upon  a  consideration  of  the  whole 
record  of  the  proceedings. 

(c)  The  ALJ  may,  upon  motion  of  any 
pally  or  in  his  or  her  own  discretion, 
render  the  initial  decision  from  the 
bench  (orally)  at  the  close  of  the  hearing 
and  prepare  and  serve  a  written  order 
on  the  parties  or  their  authorized 
representatives.  In  rendering  his  or  her 
decision  from  the  bench,  the  ALJ  shall 
state  the  issues  in  the  case  and  make 
clear,  on  the  record,  his  or  her  findings 
of  fact  and  conclusions  of  law. 
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(d)  If  the  ALJ  renders  the  initial 
decision  orally,  and  if  a  party  asks  for 
a  copy,  the  Hearing  Docket  Clerk  shall 
furnish  a  copy  excerpted  from  the 
transcript  of  the  record.  The  date  of  the 
decision  is  the  date  of  the  oral  rendering 
of  the  decision  hy  the  ALJ. 

§  20.903  Records  of  proceedings. 

(a)  The  transcript  of  testimony  at  the 
hearing,  all  exhibits  received  into 
evidence,  any  items  marked  as  exhibits 
and  not  received  into  evidence,  all 
motions,  all  applications,  all  requests, 
and  all  rulings  constitute  the  official 
record  of  a  proceeding.  This  record  also 
includes  any  motions  or  other  matters 
regarding  the  disqualification  of  the 
ALJ. 

(b)  Any  person  may  examine  the 
record  of  a  proceeding  at  the  U.  S.  Coast 
Guard  Administrative  Law  Judge 
Docketing  Center;  Room  412;  40  S.  Gay 
Street;  Baltimore,  MD  21201-4022.  Any 
person  may  obtain  a  copy  of  part  or  all 
of  the  record  after  payment  of 
reasonable  costs  for  duplicating  it  in 
accordance  with  49  CFR  part  7. 

§  20.904  Reopening. 

(a)  To  the  extent  permitted  by  law,  the 
ALJ  may,  for  good  cause  shown  in 
accordance  with  paragraph  (c)  of  this 
section,  reopen  the  record  of  a 
proceeding  to  take  added  evidence. 

(b)  Any  party  may  move  to  reopen  the 
record  of  a  proceeding  30  days  or  less 
after  the  closing  of  the  record. 

(1)  Each  motion  to  reopen  the  record 
must  clearly  set  forth  the  facts  that  the 
movant  would  try  to  prove  and  the 
grounds  for  reopening  the  record. 

(2)  Any  party  who  does  not  respond 
to  any  motion  to  reopen  the  record 
waives  any  objection  to  the  motion. 

(c)  The  ALJ  may  reopen  the  record  of 
a  proceeding  if  he  or  she  believes  that 
any  change  in  fact  or  law,  or  that  the 
public  interest,  warrants  reopening  it. 

(d)  The  filing  of  a  motion  to  reopen 
the  record  of  a  proceeding  does  not 
affect  any  period  for  appeals  specified 
in  subpart  J  of  this  part,  except  that  the 
filing  of  such  a  motion  tolls  the  running 
of  whatever  time  remains  in  the  period 
for  appeals  until  either  the  ALJ  acts  on 
the  motion  or  the  party  filing  it 
withdraws  it. 

(e) (1)  At  any  time,  a  party  may  file  a 
petition  to  reopen  with  the  Docketing 
Center  for  the  ALJ  to  rescind  any  order 
suspending  or  revoking  a  merchant 
mariner’s  license,  certificate  of  registry, 
or  document  if — 

(i)  The  order  rests  on  a  conviction — 

(A)  For  violation  of  a  dangerous-drug 
law; 

(B)  Of  an  offense  that  would  prevent 
the  issuance  or  renewal  of  the  license, 
certificate,  or  document;  or 


(C)  Of  an  offense  described  in 
subparagraph  205(a)(3)(A)  or  (B)  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401,  note);  and 

(ii)  The  respondent  submits  a  specific 
order  of  court  to  the  effect  that  the 
conviction  has  been  unconditionally  set 
aside  for  all  purposes. 

(2)  The  ALJ,  however,  may  not 
rescind  his  or  her  order  on  account  of 
any  law  that  provides  for  a  subsequent 
conditional  setting-aside,  modification, 
or  expunging  of  the  order  of  court,  by 
way  of  granting  clemency  or  other  relief 
after  the  conviction  has  become  final, 
without  regard  to  whether  punishment 
was  imposed. 

(f)  Three  years  or  less  after  an  S&R 
proceeding  has  resulted  in  revocation  of 
a  license,  certificate,  or  document,  the 
respondent  may  file  a  motion  for 
reopening  of  the  proceeding  to  modify 
the  order  of  revocation  with  the  ALJ 
Docketing  Center. 

(1)  Any  motion  to  reopen  the  record 
must  clearly  state  why  the  basis  for  the 
order  of  revocation  is  no  longer  valid 
and  how  the  issuance  of  a  new  license, 
certificate,  or  document  is  compatible 
with  the  requirement  of  good  discipline 
and  safety  at  sea. 

(2)  Any  party  who  does  not  respond 
to  any  petition  to  reopen  the  record 
waives  any  objection  to  the  motion. 

Subpart  J — Appeals 

§20.1001  General. 

(a)  Any  party  may  appeal  the  ALJ’s 
decision  by  filing  a  notice  of  appeal. 

The  party  shall  file  the  notice  with  the 
U.  S.  Coast  Guard  Administrative  Law 
Judge  Docketing  Center;  Attention; 
Hearing  Docket  Clerk;  Room  412;  40  S. 
Gay  Street;  Baltimore,  MD  21201-4022. 
The  party  shall  file  the  notice  30  days 
or  less  after  issuance  of  the  decision, 
and  shall  serve  a  copy  of  it  on  the  other 
party  and  each  interested  person. 

(b)  No  party  may  appeal  except  on  the 
following  issues: 

(1)  Whether  each  finding  of  fact  is 
supported  by  substantial  evidence. 

(2)  Whether  each  conclusion  of  law 
accords  with  applicable  law,  precedent, 
and  public  policy. 

(3)  Whether  the  ALJ  abused  his  or  her 
discretion. 

(4)  The  ALJ’s  denial  of  a  motion  for 
disqualification. 

(c)  No  interested  person  may  appeal  a 
summary  decision  except  on  the  issue 
that  no  hearing  was  held  or  that  in  the 
issuance  of  the  decision  the  ALJ  did  not 
consider  evidence  that  that  person 
would  have  presented. 

(d)  The  appeal  must  follow  the 
procedural  requirements  of  this  subpart. 


§  20.1002  Records  on  appeal. 

(a)  The  record  of  the  proceeding 
constitutes  the  record  for  decision  on 
appeal. 

(b)  If  the  respondent  requests  a  copy 
of  the  transcript  of  the  hearing  as  part 
of  the  record  of  proceeding,  then, — 

(1)  If  the  hearing  was  recorded  at 
Federal  expense,  the  Coast  Guard  will 
provide  the  transcript  on  payment  of  the 
fees  prescribed  in  49  CFR  7.45;  but, 

(2)  If  the  hearing  was  recorded  by  a 
Federal  contractor,  the  contractor  will 
provide  the  transcript  on  the  terms 
prescribed  in  49  CFR  7.45. 

§  20.1003  Procedures  for  appeal. 

(a)  Each  party  appealing  the  ALJ’s 
decision  or  ruling  shall  file  an  appellate 
brief  with  the  Commandant  at  the 
following  address:  U.S.  Coast  Guard 
Administrative  Law  Judge  Docketing 
Center;  Attention:  Hearing  Docket  Clerk; 
Room  412;  40  S.  Gay  Street;  Baltimore, 
MD  21201—4022,  and  shall  serve  a  copy 
of  the  brief  on  every  other  party. 

(1)  The  appellate  brief  must  set  forth 
the  appellant’s  specific  objections  to  the 
decision  or  ruling.  The  brief  must  set 
forth,  in  detail,  the — 

(1)  Basis  for  the  appeal; 

(ii)  Reasons  supporting  the  appeal; 
and 

(iii)  Relief  requested  in  the  appeal. 

(2)  When  the  appellant  relies  on 
material  contained  in  the  record,  the 
appellate  brief  must  specifically  refer  to 
the  pertinent  parts  of  the  record. 

(3)  The  appellate  brief  must  reach  the 
Docketing  Center  60  days  or  less  after 
service  of  the  ALJ’s  decision.  Unless 
filed  within  this  time,  or  within  another 
time  period  authorized  in  writing  by  the 
Docketing  Center,  the  brief  will  be 
untimely. 

(b)  Any  party  may  file  a  reply  brief 
with  the  Docketing  Center  35  days  or 
less  after  service  of  the  appellate  brief. 
Each  such  party  shall  serve  a  copy  on 
every  other  party.  If  the  party  filing  the 
reply  brief  relies  on  evidence  contained 
in  the  record  for  the  appeal,  that  brief 
must  specifically  refer  to  the  pertinent 
parts  of  the  record. 

(c)  No  party  may  file  more  than  one 
appellate  brief  or  reply  brief,  unless — 

(1)  The  party  has  petitioned  the 
Commandant  in  writing;  and 

(2)  The  Commandant  has  granted 
leave  to  file  an  added  brief,  in  which 
event  the  Commandant  will  allow  a 
reasonable  time  for  the  party  to  file  that 
brief. 

(d)  The  Commandant  may  accept  an 
amicus  curiae  brief  from  any  person  in 
an  appeal  of  an  ALJ’s  decision. 

§  20.1 004  Decisions  on  appeal. 

(a)  The  Commandant  shall  review  the 
record  on  appeal  to  determine  whether 
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the  ALJ  committed  error  in  the 
proceedings,  and  whether  the 
Commandant  should  edfirm,  modify,  or 
reverse  the  ALJ’s  decision  or  should 
remand  the  case  for  further  proceedings. 

(b)  The  Commandant  shall  issue  a 
decision  on  every  appeal  in  writing  and 
shall  serve  a  copy  of  the  decision  on 
each  party  emd  interested  person. 

Subpart  K — Finality,  Petitions  for 
Hearing,  and  Availability  of  Orders 

§20.1101  Finality. 

(a)  Civil  penalty  proceedings. 

(1)  Unless  appealed  pursuant  to 
subpart  J  of  this  part,  an  ALJ’s  decision 
becomes  an  order  assessing  or  denying 
a  class  II  civil  penalty  30  days  after  the 
date  of  its  issuance. 

(2)  If  the  Commandant  issues  a 
decision  under  Subpart  J  of  this  part,  the 
decision  constitutes  an  order  of  the 
Commandant  assessing  or  denying  a 
class  II  civil  penalty  on  the  date  of 
issuance  of  the  Commandant’s 
decisions. 

(b)  S&R  Proceedings.  (1)  Unless 
appealed  pursuant  to  subpart  f  of  this 
part,  an  ALJ’s  decision  becomes  final 
action  of  the  Coast  Guard  30  days  after 
the  date  of  its  issuance. 

(2)  If  the  Commandant  issues  a 
decision  under  Subpart  J  of  this  part,  the 
decision  constitutes  final  action  of  the 
Coast  Guard  on  the  date  of  its  issuance. 

§  20.1 1 02  Petitions  to  set  aside  decisions 
and  provide  hearings  for  civil  penalty 
proceedings. 

(a)  If  no  hearing  takes  place  on  a 
complaint  for  a  class  II  civil  penalty, 
any  interested  person  may  file  a 
petition,  30  days  or  less  after  the 
issuance  of  an  order  assessing  or 
denying  a  civil  penalty,  asking  the 
Commandant  to  set  aside  the  order  and 
to  provide  a  hearing. 

(b)  If  the  Commandant  decides  that 
evidence  presented  by  an  interested 
person  in  support  of  a  petition  imder 
paragraph  (a)  of  this  section  is  material 
and  that  the  ALJ  did  not  consider  the 
evidence  in  the  issuance  of  the  decision, 
the  Commandant  shall  set  aside  the 
decision  and  direct  that  a  hearing  take 
place  in  accordance  with  the 
requirements  of  this  part. 

(c)  If  the  Commandant  denies  a 
hearing  sought  under  this  section,  he  or 
she  shall  provide  to  the  interested 
person,  and  publish  in  the  Federal 
Register,  notice  of  and  the  reasons  for 
the  denial. 

§20.1103  Availability  of  decisions. 

(a)(1)  Copies  and  indexes  of  decisions 
on  appeal  are  available  for  inspection 
and  copying  at — 


(1)  The  document  inspection  facility  at 
the  office  of  any  Coast  Guard  District, 
Activity,  or  Marine  Safety  Office; 

(ii)  The  public  reading  room  at  Coast 
Guard  Headquarters;  and 

(iii)  The  public  reading  room  of  the 
Coast  Guard  ALJ  Docketing  Center; 
Baltimore,  Maryland. 

(2)  Appellate  decisions  in  S&R 
proceedings,  and  both  appellate  and 
ALJs’  decisions  on  class  II  civil 
penalties,  are  aveulable  on  the 
Department  of  Transportation  Home 
Page  at  www.dot.gov  or  the  Coast  Guard 
Home  Page  at  www.uscg.mil. 

(b)  Any  person  wanting  a  copy  of  a 
decision  may  place  a  request  with  the 
Hearing  Docket  Clerk.  The  Clerk  will 
bill  the  person  on  the  terms  prescribed 
in  49  CFR  7.43. 

Subpart  L — Expedited  Hearings 

§20.1201  Application. 

(a)  This  subpart  applies  whenever  the 
Coast  Guard  suspends  a  merchant 
mariner’s  license,  certificate  of  registry, 
or  document  without  a  hearing  under  46 
U.S.C.  7702(d). 

(b)  The  Coast  Guard  may,  for  45  days 
or  less,  suspend  and  seize  a  license, 
certificate,  or  document  if,  when  acting 
under  the  authority  of  the  license, 
certificate,  or  document, — 

(1)  A  mariner  performs  a  safety- 
sensitive  function  on  a  vessel;  and 

(2)  There  is  probable  cause  to  believe 
that  he  or  she — 

(i)  Has  performed  the  safety-sensitive 
function  in  violation  of  law  or  Federal 
regulation  regarding  use  of  alcohol  or  a 
dangerous  dmg; 

(iij  Has  been  convicted  of  an  offense 
that  would  prevent  the  issuance  or 
renewal  of  the  license,  certificate,  or 
document;  or, 

(iii)  Three  years  or  less  before  the  start 
of  an  S&R  proceeding,  has  been 
convicted  of  an  offense  described  in 
subparagraph  205(a)(3)(A)  or  (B)  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.  401,  note). 

§20.1202  Filing  of  pleadings. 

(a)  Complaint.  If  the  Coast  Guard  has 
temporarily  suspended  a  merchant 
mariner’s  license,  certificate  of  registry, 
or  document,  it  shall  immediately  file  a 
complaint  under  §  20.307.  The 
complaint  must  contain  both  a  copy  of 

a  notice  of  temporary  suspension  and  an 
affidavit  stating  the  authority  and  reason 
for  temporary  suspension. 

(b)  Answer.  In  a  case  under  this 
subpart — 

(1)  §  20.308  does  not  govern  answers, 
and 

(2)  The  respondent  shall  therefore 
enter  his  or  her  answer  at  the  pre- 
hearing  conference. 


§  20.1 203  Commencement  of  expedited 
hearings. 

Upon  receipt  of  a  complaint  with  a 
copy  of  the  notice  of  temporary 
suspension  and  the  affidavit  supporting 
the  complaint,  the  Chief  ALJ  will 
immediately  assign  an  ALJ  and 
designate  the  case  for  expedited  hearing. 

§  20.1 205  Motion  for  return  of  temporarily 
suspended  license,  certificate  of  registry,  or 
document. 

(a)  Procedure.  At  any  time  during  the 
expedited  hearing,  the  respondent  may 
move  that  his  or  her  license,  certificate 
of  registry,  or  document  be  returned  on 
the  grounds  that  the  agency  lacked 
probable  cause  for  temporary 
suspension.  The  motion  must  be  in 
writing  and  explain  why  the  agency 
lacked  probable  cause. 

(b)  Ruling.  If  the  ALJ  grants  the 
motion,  the  ALJ  may  issue  such  orders 
as  are  necessary  for  the  return  of  the 
suspended  license,  certificate,  or 
document  and  for  the  matter  to  continue 
in  an  orderly  way  imder  standard 
procedure. 

§  20.1 206  Discontinuance  of  expedited 
hearings. 

(a)  Procedure.  At  any  time  during  the 
expedited  hearing,  the  respondent  may 
move  that  the  hearing  discontinue  and 
that  the  matter  continue  under  standard 
procedure.  A  motion  to  discontinue 
must  be  in  writing  and  explain  why  the 
case  is  inappropriate  for  expedited 
hearing. 

(b)  Ruling.  If  the  ALJ  grants  the 
motion  to  discontinue,  the  ALJ  may 
issue  such  orders  as  are  necessary  for 
the  matter  to  continue  in  an  orderly  way 
under  standard  procedure. 

§20.1207  Pre-hearing  conferences. 

(a)  When  held.  As  early  as  practicable, 
the  ALJ  shall  order  and  conduct  a  pre- 
hearing  conference.  He  or  she  may  order 
the  holding  of  the  conference  in  person, 
or  by  telephonic  or  electronic  means. 

(b)  Answer.  The  respondent  shall 
enter  his  or  her  answer  at  the  pre- 
hearing  conference.  If  the  answer  is  an 
admission,  the  ALJ  shall  either  issue  an 
appropriate  order  or  schedule  a  hearing 
on  the  order. 

(c)  Content.  (1)  At  the  pre-hearing 
conference,  the  parties  shall: 

(i)  Identify  and  simplify  the  issues  in 
dispute  and  prepare  an  agreed  statement 
of  issues,  facts,  and  defenses. 

(ii)  Establish  a  simplified  procedure 
appropriate  to  the  matter. 

(iii)  Fix  a  time  and  place  for  the 
hearing  30  days  or  less  after  the 
temporary  suspension. 

(iv)  Discuss  witnesses  and  exhibits. 


28074 


Federal  Register / Vol.  64,  No.  99 /Monday,  May  24,  1999 /Rules  and  Regulations 


(2)  The  ALJ  shall  issue  an  order 
directing  the  exchange  of  witness  lists 
and  documents. 

(d)  Order.  Before  the  close  of  the  pre- 
hearing  conference,  the  ALJ  shall  issue 
an  order  setting  forth  any  agreements 
reached  by  the  parties.  The  order  must 
specify  the  issues  for  the  parties  to 
address  at  the  hearing. 

(e)  Procedures  not  to  cause  delay. 
Neither  any  filing  of  pleadings  or 
motions,  nor  any  conduct  of  discovery, 
may  interfere  with — 

(1)  The  holding  of  the  hearing  30  days 
or  less  after  the  temporary  suspension  or 

(2)  The  closing  of  the  record  early 
enough  for  the  issuance  of  an  initial 
decision  45  days  or  less  after  the 
temporary  suspension. 

(f)  Times.  The  ALJ  may  shorten  the 
time  for  any  act  required  or  permitted 
imder  this  subpart  to  enable  him  or  her 
to  issue  an  initial  decision  45  days  or 
less  after  the  temporary  suspension. 

§20.1208  Expedited  hearings. 

(a)  Procedures.  As  soon  as  practicable 
after  the  close  of  the  pre-hearing 
conference,  the  ALJ  shall  hold  a  hearing, 
under  subpart  G  of  this  part,  on  any 
issue  that  remains  in  dispute. 

(b)  Oral  and  written  argument.  (1) 

Each  party  may  present  oral  argument  at 
the  close  of  the  hearing  or  present — 

(1)  Proposed  findings  of  fact  and 
conclusions  of  law;  and 

(ii)  Post-hearing  briefs,  under 
§20.710. 

(2)  The  ALJ  shall  issue  a  schedule, 
such  as  will  enable  him  or  her  to 
consider  the  findings  and  briefs  without 
delaying  the  issuance  of  the  decision. 

(c)  ALJ’s  decision.  The  ALJ  may  issue 
his  or  her  decision  as  an  oral  decision 
from  the  bench.  Alternatively,  he  or  she 
may  issue  a  written  decision.  He  or  she 
shall  issue  the  decision  45  days  or  less 
after  the  temporary  suspension. 

§  20.1 209  Appeals  of  AL Js’  decisions. 

Any  party  may  appeal  the  ALJ’s 
decision  as  provided  in  subpart  J. 

Subpart  M — Supplementary 
Evidentiary  Rules  for  Suspension  and 
Revocation  Hearings 

§20.1301  Purpose. 

This  subpart  contains  evidentiary 
rules  that  apply  only  in  certain 
circvunstances  in  S&R  proceedings. 

They  supplement,  not  supplant,  the 
evidentiary  rules  in  subpart  H. 

§  20.1303  Authentication  and  certification 
of  extracts  from  shipping  articles, 
logbooks,  and  the  like. 

(a)  The  investigating  officer,  the  Coast 
Guard  representative,  any  other 
commissioned  officer  of  the  Coast 


Guard,  or  any  official  custodian  of 
extracts  ft’om  shipping  articles, 
logbooks,  or  records  in  the  custody  of 
the  Coast  Guard  may  authenticate  and 
certify  the  extracts. 

(b)  Authentication  and  certification 
must  include  a  statement  that  the 
person  acting  has  seen  the  original, 
compared  the  copy  with  it,  and  found 
the  copy  to  be  a  true  one.  This  person 
shall  sign  his  or  her  name  and  identify 
himself  or  herself  by  rank  or  title  and  by 
duty  station. 

§  20.1305  Admissibility  and  weight  of 
entries  from  logbooks. 

(a)  Any  entry  in  any  official  logbook 
of  a  vessel  concerning  an  offense 
enumerated  in  46  U.S.C.  11501,  made  in 
substantial  compliance  with  the 
procediKal  requirements  of  46  U.S.C. 
11502,  is  admissible  in  evidence  and 
constitutes  prima  facie  evidence  of  the 
facts  recited. 

(b)  Any  entry  in  any  such  logbook 
made  in  substantial  compliance  with 
the  procedural  requirements  of  46 
U.S.C.  11502  may  receive  added  weight 
fi-om  the  ALJ. 

§  20.1307  Use  of  judgments  of  conviction. 

(a)  A  judgment  of  conviction  by  a 
Federal  court  is  conclusive  in  any  S&R 
proceeding  under  this  part  concerning 
any  act  or  offense  described  in  46  U.S.C. 
7703  or  7704  when  the  act  or  offense  is 
the  same  as  in  the  Federal  conviction. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  no  judgment  of 
conviction  by  a  State  court  is  conclusive 
in  any  S&R  proceeding  under  this  part 
concerning  any  act  or  offense  described 
in  46  U.S.C.  7703  or  7704,  even  when 
an  act  or  offense  forming  the  basis  of  the 
charge  in  the  proceeding  is  the  same  as 
in  the  State  conviction.  But  the 
judgment  is  admissible  in  evidence  and 
constitutes  substantial  evidence  adverse 
to  the  respondent. 

(c)  A  judgment  of  conviction  by  a 
Federal  or  State  court  for  a  violation  is 
conclusive  in  the  proceeding  if  an  S&R 
proceeding  alleges  conviction  for — 

(1)  A  violation  of  a  dangerous-drug 
law; 

(2)  An  offense  that  would  prevent  the 
issuance  or  renewal  of  a  merchant 
mariner’s  license,  certificate  of  registry, 
or  document;  or 

(3)  An  offense  described  in 
subparagraph  205(a)(3)(A)  or  (B)  of  the 
National  Driver  Register  Act  of  1982  (23 
U.S.C.S.  401,  note). 

(d)  If  the  respondent  participates  in 
the  scheme  of  a  State  for  the 
expungement  of  convictions,  and  if  he 
or  she  pleads  guilty  or  no  contest  or,  by 
order  of  the  trial  court,  has  to  attend 
classes,  contribute  time  or  money. 


receive  treatment,  submit  to  any  manner 
of  probation  or  supervision,  or  forgo 
appeal  of  the  finding  of  the  trial  court, 
the  Coast  Guard  regards  him  or  her,  for 
the  purposes  of  46  U.S.C.  7703  or  7704, 
as  having  received  a  conviction.  The 
Coast  Guard  does  not  consider  the 
conviction  expunged  without  proof  that 
the  expungement  is  due  to  the 
conviction’s  having  been  in  error. 

(e)  No  respondent  may  challenge  the 
jurisdiction  of  a  Federal  or  State  court 
in  any  proceeding  under  46  U.S.C.  7703 
or  7704. 

§  20.1309  Admissibility  of  respondents’ 
criminal  records  and  records  with  the  Coast 
Guard  before  entry  of  findings  and 
conclusions. 

(a)  The  prior  disciplinary  record  of 
the  respondent  is  admissible  when 
offered  by  him  or  her. 

(b)  The  prior  disciplinary  record  of 
the  respondent  is  admissible  when 
offered  by  the  Coast  Guard 
representative  to  impeach  the  credibility 
of  evidence  offered  by  the  respondent. 

(c)  The  use  of  a  judgment  of 
conviction  is  permissible  on  the  terms 
prescribed  by  §  20.1307. 

§  20.131 1  Admissions  by  respondent. 

No  person  may  testify  regarding 
admissions  made  by  the  respondent 
during  an  investigation  under  46  CFR 
part  4,  except  to  impeach  the  credibility 
of  evidence  offered  by  the  respondent. 

§  20.1 31 3  Medical  examination  of 
respondents. 

In  any  proceeding  in  which  the 
physical  or  mental  condition  of  the 
respondent  is  relevant,  the  ALJ  may 
order  him  or  her  to  undergo  a  medical 
examination.  Any  examination  ordered 
by  the  ALJ  is  conducted,  at  Federal 
expense,  by  a  physician  designated  by 
the  ALJ.  If  the  respondent  fails  or 
refuses  to  undergo  any  such 
examination,  the  failure  or  refusal 
receives  due  weight  and  may  be 
sufficient  for  the  ALJ  to  infer  that  the 
results  would  have  been  adverse  to  the 
respondent. 

§  20.1315  Submission  of  prior  records  and 
evidence  in  aggravation  or  mitigation. 

(a)  The  prior  disciplinary  record  of 
the  respondent  comprises  the  following 
items  less  than  10  years  old: 

(1)  Any  written  warning  issued  by  the 
Coast  Guard  and  not  contested  by  the 
respondent. 

(2)  Final  agency  action  by  the  Coast 
Guard  on  any  S&R  proceeding  in  which 
a  sanction  or  consent  order  was  entered. 

(3)  Any  agreement  for  voluntary 
surrender  entered  into  by  the 
respondent. 
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(4)  Any  final  judgment  of  conviction 
in  Federal  or  State  courts. 

(5)  Final  agency  action  by  the  Coast 
Guard  resulting  in  the  imposition 
against  the  respondent  of  any  civil 
penalty  or  warning  in  a  proceeding 
administered  by  the  Coast  Guard  under 
this  title. 

(6)  Any  official  commendatory 
information  concerning  the  respondent 
of  which  the  Coast  Guard  representative 
is  aware.  The  Coast  Guard 
representative  may  offer  evidence  and 
argument  in  aggravation  of  any  charge 
proved.  The  respondent  may  offer 
evidence  of,  and  argument  on,  prior 
maritime  service,  including  both  the 
record  introduced  by  the  Coast  Guard 
representative  and  any  commendatory 
evidence. 

(b)  The  respondent  may  offer 
evidence  and  argument  in  mitigation  of 
any  charge  proved. 

(c)  The  Coast  Guard  representative 
may  offer  evidence  and  argument  in 
rebuttal  of  any  evidence  and  argiunent 
offered  by  the  respondent  in  mitigation. 

46  CFR  PART  5— MARINE 
INVESTIGATION  REGULATIONS— 
PERSONNEL  ACTION 

2.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  7101,  7301, 
7701;  49  CFR  1.46. 

Subpart  A — Purpose — [Amended] 

3.  Revise  subpart  A  heading  to  read  as 
set  forth  above. 

§  5.1  [Removed] 

4.  Remove  §  5.1. 

§  5.3  [Amended] 

5.  In  §  5.3  remove  the  words  “and 
procedvues.” 

§  5.1 1  [Removed] 

6.  Remove  §  5.11. 

§5.13  [Removed] 

7.  Remove  §  5.13. 

§  5.23  [Removed] 

8.  Remove  §  5.23. 

§  5.25  [Removed] 

9.  Remove  §  5.25. 

§  5.33  [Amended] 

10.  In  §  5.33,  remove  the  words  “the 
charge  shall  be  violation  of  law  or 
violation  of  regulation.  The 
specification  shall”,  and  add,  in  their 
place,  the  words  “the  complaint  must”. 

§  5.35  [Amended] 

11.  In  §  5.35,  remove  the  words  “the 
charge  will  be”  from  the  first  sentence 


and  add,  in  their  place,  the  words  “the 
complaint  will  allege”:  and  in  the  first 
and  second  sentences  remove  the  words 
“circumstances.  The  specification”  and 
add,  in  their  place,  the  words 
“circumstances  and”. 

§  5.53  [Removed] 

12.  Remove  §  5.53. 

§  5.55  [Amended] 

13.  In  the  section  heading  for  §  5.55, 
remove  the  words  “charges  and 
specifications”  and  add,  in  their  place, 
the  words  “a  complaint”;  and  in 
paragraph  (a)  remove  the  words 
“various  charges  and  specifications” 
and  add,  in  their  place,  the  words  “a 
complaint”. 

§  5.63  [Removed] 

14.  Remove  §  5.63. 

§5.105  [Amended] 

15.  In  §  5.105(a),  remove  the  words 
“Prefer  charges”,  and  add,  in  their 
place,  “Issue  complaint”. 

16.  Revise  §  5.107  to  read  as  follows: 

§  5.1 07  Service  of  complaints. 

(a)  When  the  investigating  officer 
determines  that  an  S&R  proceeding  is 
appropriate,  he  or  she  shall  prepare  and 
serve  a  complaint  in  accordance  with  33 
CFR  part  20. 

(b)  When  the  investigating  officer 
serves  the  complaint,  he  or  she  shall 
also  advise  the  respondent — 

(1)  Of  the  nature  of  S&R  proceedings 
and  their  possible  results: 

(2)  Of  the  right  to  be  represented  at 
the  hearing  by  another  person,  who 
may,  but  need  not,  be  a  lawyer; 

(3)  Of  the  right  to  obtain  witnesses, 
records,  and  other  evidence  by 
subpoena;  and 

(4)  That  failme  or  refusal  to  answer 
the  complaint  or  to  appear  at  the  time, 
date,  and  place  specified  for  the  hearing 
may  result  in  a  finding  of  default,  which 
will  constitute  an  admission  of  the  facts 
alleged  in  the  complaint  and  the  waiver 
of  his  or  her  right  to  a  hearing. 

17.  Revise  §  5.305  to  read  as  follows: 

§5.305  Quashing  a  subpoena. 

Any  person  subpoenaed  to  appear  to 
produce  evidence  at  a  hearing  may 
request  that  the  subpoena  be  quashed  or 
modified  using  the  procedures  in  33 
CFR  20.609. 

18.  Revise  §  5.501  to  read  as  follows: 

§  5.501  General. 

A  hearing  concerning  the  suspension 
or  revocation  of  a  merchant  mariner’s 
license,  certificate  of  registry,  or 
document  is  a  formal  adjudication 
under  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  551,  et  seq.).  It  is 


presided  over  by,  and  conducted  under 
the  exclusive  control  of,  an  ALJ  in 
accordance  with  applicable 
requirements  in  the  APA,  the  rules  in 
this  part,  and  the  rules  of  administrative 
practice  at  33  CFR  part  20.  The  ALJ 
shall  regulate  and  conduct  the  hearing 
so  as  to  bring  out  all  the  relevant  and 
material  facts  and  to  ensure  a  fair  and 
impartial  hearing. 

§§  5.503  through  5.51 9  [Removed] 

19.  Remove  §§5.503  through  5.519. 

§§  5.523  through  5.565  [Removed] 

20.  Remove  §§5.523  through  5.565. 

21.  Revise  §  5.567(a)  to  read  as 
follows: 

§5.567  Order. 

(a)  The  Administrative  Law  Judge 
enters  an  order  which  recites  the 
disposition  of  the  case.  When  the 
finding  is  not  proved,  the 
Administrative  Law  Judge  issues  an 
order  dismissing  the  proceeding  with  or 
without  prejudice  to  refile.  When  the 
finding  is  proved,  the  Administrative 
Law  Judge  may  order  an  admonition, 
suspension  with  or  without  probation, 
or  revocation. 

It  ic  It  It  It 

§§  5.571  through  5.577  [Removed] 

22.  Remove  §§  5.571  through  5.577. 

§§5.601  through  5.607  [Removed] 

23.  Remove  and  reserve  subpart  I, 
consisting  of  §§  5.601  through  5.607. 

24.  Revise  §  5.701  to  read  as  follows: 

§5.701  Appeals  in  general. 

A  party  may  appeal  the  decision  of  an 
ALJ  imder  the  procedures  in  subpart  J 
of  33  CFR  part  20.  A  party  may  appeal 
only  the  following  issues: 

(a)  Whether  each  finding  of  fact  rests 
on  substantial  evidence. 

(b)  Whether  each  conclusion  of  law 
accords  with  applicable  law,  precedent, 
and  public  policy. 

(c)  Whether  the  ALJ  committed  any 
abuses  of  discretion. 

(d)  The  ALJ’s  denial  of  a  motion  for 
his  or  her  disqualification. 

§§  5.703  through  5.705  [Removed] 

25.  Remove  §§  5.703  through  5.705. 

§5.709  [Removed] 

26.  Remove  §5.709. 

§5.711  [Removed] 

27.  Remove  §5.711. 

Dated:  May  17, 1999. 

J.E.  Shkor, 

Chief  Counsel. 

[FR  Doc.  99-12750  Filed  5-19-99;  1:17  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4435-N-01] 

Notice  of  Certain  Operating  Cost 
Adjustment  Factors 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  establishes  factors 
used  in  rent  adjustments  under  section 
524  of  the  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997 
(MAHRA)  and  the  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRHA). 

EFFECTIVE  DATE:  May  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Giaquinto,  Office  of  Multifamily 
Housing  Business  Products,  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW,  Washington, 

DC  20410;  telephone  (202)  708-2526; 
(This  is  not  a  toll-firee  number).  Hearing 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-ft-ee  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION 

I.  Operating  Cost  Adjustment  Factors 
(OCAFs) 

Various  statutes  provide  for  rents 
under  section  8  project-based  assistance 
contracts  to  be  determined  using 
OCAFs.  The  legislation  requiring  HUD 
to  establish  OCAFs  for  LIHPRHA 
projects  and  projects  with  contract 
renewals  imder  section  524  of  MAHRA 
is  similar  in  wording  and  intent,  and 
HUD  has  developed  factors  that  will  be 
applied  to  both  programs.  The 
methodology  used  is  an  improvement 
over  that  used  to  date  to  provide 
LIHPRHA  factors  in  that  it  covers  a 
wider  range  of  operating  costs  and 
provides  more  localized  data. 

An  analysis  of  operating  cost  data  for 
FHA-insured  projects  showed  that  their 
expenses  could  be  grouped  into  nine 
categories:  wages,  employee  benefits, 
property  taxes,  insurance,  supplies  and 
equipment,  fuel  oil,  electricity,  natural 
gas,  and  water  and  sewer.  States  are  the 
lowest  level  of  geographical  aggregation 
at  which  there  are  enough  projects  to 
permit  statistical  analysis.  Based  on  an 
analysis  of  these  data,  HUD  derived 
estimates  of  the  percentage  of  routine 
operating  costs  that  were  attributable  to 
each  of  these  nine  expense  categories. 
Data  for  projects  with  unusually  high  or 
low  expenses  due  to  unusual 
circumstances  were  deleted  from 
analysis.  No  data  were  available  for  the 
Western  Pacific  Islands,  and  data  for 


Hawaii  was  used  to  generate  OCAFs  for 
these  areas. 

The  best  current  measures  of  cost 
changes  for  the  nine  cost  categories 
were  selected.  The  only  categories  for 
which  current  data  are  available  at  the 
State  level  are  for  fuel  oil,  electricity, 
and  natural  gas.  Current  price  change 
indices  for  the  other  six  categories  are 
only  available  at  the  national  level.  The 
Department  had  the  choice  of  using 
dated  State-level  data  or  relatively 
current  national  data.  It  opted  to  use 
national  data  rather  than  data  that 
would  be  two  or  more  years  older  (e.g., 
the  most  current  local  wage  data  are  for 
1996).  The  data  sources  for  the  nine  cost 
indicators  selected  used  were  as 
follows: 

Labor  Costs — Bureau  of  Labor 
Statistics  (BLS)  Employment  Cost  Index. 

Employee  Benefit  Costs — BLS 
Employment  Cost  Index. 

Property  Taxes — BLS  Consumer  Price 
Index,  All  Items  index. 

Goods,  Supplies,  Equipment — BLS 
Producer  Price  Index,  Consumer  Goods 
Less  Food  and  Energy. 

Insurance — BLS  Consumer  Price 
Index,  residential  insurance  index. 

Fuel  Oil — U.S.  Department  of  Energy, 
average  State  prices  for  #2  residential 
fuel  oil  (U.S.  average  change  was  used 
for  the  States  with  too  httle  fuel  oil 
consumption  to  have  values). 

Electricity — U.S.  Department  of 
Energy,  “Electric  Power  Monthly” 
reports. 

Natural  Gas — U.S.  Department  of 
Energy,  “Natural  Gas  Monthly”  average 
annual  change  (monthly  data  are 
available,  but  are  so  erratic  that  annual 
averages  offer  a  more  reliable  measure). 

Water  and  Sewer — BLS  Consumer 
Price  Index  Detailed  Report. 

The  sum  of  the  nine  cost  components 
equals  100  percent  of  operating  costs  for 
purposes  of  OCAF  calculations.  To 
calculate  the  OCAFs,  the  selected 
inflation  factors  are  multiplied  by  the 
relevant  State-level  operating  cost 
percentages  derived  from  the  previously 
referenced  analysis  of  FHA  insured 
projects.  For  instance,  if  wages  in 
Virginia  comprised  50  percent  of  total 
operating  cost  expenses  and  wages 
increased  by  4  percent  from  March  1997 
to  March  1998,  the  wage  increase 
component  of  the  Virginia  OCAF  for  FY 
1999  would  be  2.0  percent  (4%  x  50%). 
This  2.0  percent  then  be  added  to  the 
increases  for  the  other  eight  expense 
categories  to  calculate  the  FY  1999 
OCAF  for  Virginia.  These  types  of 
calculations  were  made  for  each  State 
for  each  of  the  nine  cost  components, 
and  are  included  as  the  Appendix  to 
this  notice. 


OCAFs  are  to  be  applied  uniformly  to 
all  projects  utilizing  OCAFs  as  the 
method  by  which  rents  are  adjusted 
upon  expiration  of  the  term  of  the 
contract.  OCAFs  are  applied  to  project 
contract  rent  less  debt  service.  Except 
for  renewals  under  section  524(a)(2)  of 
MAHRA:  rents  will  not  be  permitted  to 
exceed  comparable  market  rent  and 
HUD  reserves  the  right  to  require 
owners  to  provide  a  rent  comparability 
study  before  approving  future  rent 
increases.  This  method  is  to  be  applied 
to  projects  covered  by  LIHPRHA, 
MAHRA  and  Section  8  contract 
renewals. 

II.  LIHPRHA  Rent  Adjustment 
Procedures 

A.  OCAF  Contract  Rent  Increases 

The  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990 
(“LIHPRHA”)  (see,  in  particular,  section 
222(a)(2)(G)(i)  of  LIHPRHA,  12  U.S.C. 
4112(a)(2)(G)  and  the  regulations  at  24 
CFR  248.145(a)(9))  requires  that  future 
rent  adjustments  for  LIHPRHA  projects 
be  made  by  applying  an  annual  factor  to 
be  determined  by  the  Secretary  to  the 
portion  of  project  rent  attributable  to 
operating  expenses  for  the  project  and, 
where  the  owner  is  a  priority  piu'chaser, 
to  the  portion  of  project  rent  attributable 
to  project  oversight  costs.  The  Secretary 
has  determined  to  use  the  Operating 
Cost  Adjustment  Factor  (OCAF)  as  the 
annual  factor.  HAP  renewals  for 
LIHPRHA  will  follow  the  standard 
OCAF  application  methodology 
outlined  above. 

B.  Budget-Based  Method  of  Calculating 
Contract  Rent  Increases 

If  an  owner  believes  that  the  contract 
rents  approved  by  the  Secretary 
pursuant  to  the  (DCAF  are  not  adequate, 
an  owner  may  request  that  its  contract 
rent  increase  be  calculated  using  the 
budget-based  method  pursuant  to 
Section  222(a)(2)(G)(ii)  of  LIHPRHA. 
Owners  shall:  (1)  submit  documentation 
to  HUD  pursuant  to  the  procedures  in 
Chapter  7  of  HUD  Handbook  4350.1, 
Insured  Project  Servicing  Handbook, 
and  (2)  demonstrate  that  an  increase  in 
contract  rents  above  that  provided  by 
the  OCAF  is  necessary  to  reflect 
extraordinary  necessary  expenses  of 
owning  and  maintaining  the  housing.  If 
the  Secretary  determines  that  the  project 
rents  pursuant  to  the  OCAF  are 
insufficient  to  cover  project  operating 
expenses,  the  Secretary  may  increase 
contract  rents  in  excess  of  the  amount 
determined  pursuant  to  the  OCAF  to 
reflect  extraordinary  necessary  expenses 
of  owning  and  maintaining  the  project. 
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Rents  will  not  be  permitted  to  exceed 
comparable  market  rent.  Any  contract 
rent  increase  resulting  from  using  the 
budget-based  method  shall  be  effective 
for  the  year  approved. 

in.  MAHRA  OCAF  Procedure 

The  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997, 
title  V  of  Puh.  L.  105-65  (approved 
October  27, 1997),  42  U.S.C.  1437f  note 
(MAHRA),  created  the  Mark-to-Market 
Program  to  reduce  the  cost  of  Federal 
housing  assistance,  enhance  HUD’s 
administration  of  such  assistance,  and 
to  ensure  the  continued  affordability  of 
units  in  certain  multifamily  housing 
projects.  Section  524  of  MAHRA 
authorizes  renewal  of  section  8  project- 
based  assistance  contracts  for  projects 
without  Restructuring  Plans  under  the 
Mark-to-Market  Program,  including 
renewals  that  are  not  eligible  for  Plans 
and  those  for  which  the  owner  does  not 
request  Plans.  Renewals  must  be  at  rents 
not  exceeding  comparable  market  rents 
except  for  certain  exception  projects. 
Section  524(a)(2)  of  MAHRA  authorizes 
renewals  for  these  exception  projects  at 
rent  levels  that  are  the  lesser  of  existing 
rents  adjusted  by  an  OCAF  or  a  level 
that  provides  income  sufficient  to 
support  a  budget-based  rent. 

A.  Projects  Eligible  for  OCAF 

Renewals  under  section  524(a)(2)  of 
MAHRA  can  be  selected  only  at  the 
request  of  the  owner  for  the  following 
classes  of  “exception  projects”: 

(1)  A  project  for  which  the  primary 
financing  or  mortgage  insurance  was 
provided  by  a  unit  of  State  government 
or  a  unit  of  general  local  government  (or 
an  agency  or  instrumentality  of  either) 
and  was  not  insured  under  the  National 
Housing  Act,  12  U.S.C.  1702  et  seq., 
(NHA): 

(2)  A  project  for  which  the  primary 
financing  was  provided  by  a  unit  of 
State  government  or  a  unit  of  general 
local  government  (or  an  agency  or 
instrumentality  of  either)  and  the 
financing  involved  mortgage  insurance 
under  the  NHA,  such  that  the 
implementation  of  a  Restructuring  Plan 
under  MAHRA  is  in  conflict  with 
applicable  law  or  agreements  governing 
such  financing; 

(3)  A  project  for  the  elderly  financed 
under  section  202  of  the  Housing  Act  of 
1959  or  section  515  of  the  Housing  Act 
of  1949; 

(4)  A  project  that  has  an  expiring 
contract  section  8  moderate 
rehabilitation  contract  for  single  room 
occupancy  dwellings;  or 


(5)  A  project  that  does  not  qualify  as 
an  eligible  project  under  section  512(2) 
of  MAHRA  (i.e.,  because  rents  do  not 
exceed  comparable  market  rents  or 
because  there  is  no  HUD-insured  or 
HUD-held  mortgage). 

B.  Method  for  Applying  OCAF 

Projects  subject  to  MAHRA  that  are 
eligible  for  OCAFs  may  request  contract 
rents  based  on  published  HUD  OCAFs. 
The  factors  apply  to  approved  total 
contract  rents  less  debt  service. 

IV.  Findings  and  Certifications 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  notice  set 
forth  rate  determinations  and  related 
external  administrative  requirements 
and  procedmes  which  do  not  constitute 
a  development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites,  and  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  notice  is  not  subject  to  review 
under  the  Order.  This  notice  pertains  to 
Operating  Cost  Adjustment  Factors 
(OCAFs),  to  be  used  for  rent  increases 
under  LIHPRHA,  and  does  not 
substantially  alter  the  established  roles 
of  the  Department,  the  States,  and  local 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.187. 


Dated:  May  18, 1999. 

Andrew  Cuomo, 

Secretary. 

Appendix— FY  1999  Operating 

Cost  Adjustment  Factors 
(OCAF)  FOR  Rent  Adjustments 
AT  Section  8  and  LIHPRHA  Con¬ 
tract  Renewal 


State 


Total 

(percent) 


Alabama . 

Alaska . 

Arizona . 

Arkansas . 

California . 

Colorado  . 

Connecticut . 

Delaware . 

Dist.  of  Columbia 

Florida . 

Georgia  . 

Hawaii  . 

Idaho . 

Illinois . 

Indiana . 

Iowa  . 

Kansas  . 

Kentucky . 

Louisiana  . 

Maine  . 

Maryland  . 

Massachusetts  ... 

Michigan  . 

Minnesota  . 

Mississippi  . 

Missouri  . 

Montana . 

Nebraska  . . 

Nevada  . . . 

New  Hampshire  , 

New  Jersey . . 

New  Mexico . 

New  York . 

N.  Carolina . 

N.  Dakota . 

Ohio  . 

Oklahoma  . 

Oregon  . 

Pennsylvania  .... 
Rhode  Island  .... 

S.  Carolina . 

S.  Dakota . 

Tennessee  . 

Texas  . 

Utah  . 

Vermont  . 

Virginia . 

Washington . 

W.  Virginia  . 

Wisconsin  . 

Wyoming . 

Pacific  Islands  ... 

Puerto  Rico . 

Virgin  Islands  .... 
U.S.  Average  .... 


3.1 

2.0 

2.3 
3.1 
2.8 

3.1 

2.1 

3.6 

2.6 
3.1 
3.1 

3.3 

2.3 

3.1 

3.2 

3.1 
2.9 

3.3 
2.8 

2.5 
2.8 
3.0 
2.7 

2.7 
2.9 
3.0 

3.2 

3.3 

2.6 
3.3 

2.9 

3.9 

2.5 

2.8 

2.7 
3.2 

3.2 

2.3 
3.1 

3.3 

2.8 

2.9 
2.8 
2.7 

3.1 

2.7 

3.2 

2.6 

2.3 
2.6 
3.2 
3.1 
2.9 

2.4 

2.8 


[FR  Doc.  99-13076  Filed  5-21-99;  8:45  am] 
BILLING  CODE  4210-32-P 


Monday 
May  24,  1999 


Part  V 


The  President 


Proclamation  7198 — National  Safe  Boating 
Week,  1999 

Presidential  Determination  No.  99-23  of 
May  18,  1999 

Presidential  Determination  No.  99-24  of 
May  18,  1999 


28083 


Federal  Register  Presidential  Documents 

Vol.  64,  No.  99 
Monday,  May  24,  1999 


Title  3 —  Proclamation  7198  of  May  20,  1999 

The  President  National  Safe  Boating  Week,  1999 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

In  America,  a  country  bordered  by  oceans  and  blessed  with  numerous  lakes 
and  rivers,  recreational  boating  enjoys  a  long  and  proud  tradition.  From 
generation  to  generation,  families  pass  on  their  appreciation  of  the  water 
and  share  the  pleasures  of  nature’s  beauty  and  bounty.  Annually,  more 
than  74  million  Americans  take  part  in  recreational  boating  activities  with 
their  families  and  friends. 

While  boating  is  a  wonderful  form  of  recreation,  it  can  also  present  many 
dangers.  Human  error  and  poor  judgment  contribute  to  most  recreational 
boating  accidents.  Recent  statistics  indicate  that  86  percent  of  all  boating 
accidents  are  attributable  to  operator-controlled  factors,  such  as  excessive 
speed,  inattention,  failure  to  follow  required  navigation  rules  and  practices, 
and  lack  of  knowledge  about  boats  and  the  boating  environment. 

Even  with  adequate  training  and  preparation,  boaters  can  still  have  accidents. 
That  is  why  it  is  crucial  for  everyone  using  our  waterways  to  wear  a 
life  jacket.  Recent  U.S.  Coast  Guard  statistics  indicate  that  90  percent  of 
drowning  victims  were  not  wearing  life  preservers.  Most  of  the  victims 
were  small  boat  users — many  in  remote  areas.  In  such  potentially  dangerous 
circumstances,  wearing  a  life  jacket  is  essential.  This  message  is  so  important 
that  the  National  Safe  Boating  Campaign  theme  for  the  second  year  is  “Boat 
Smart  from  the  Start!  Wear  Your  Life  Jacket!” 

Many  recreational  boating  organizations,  including  the  National  Safe  Boating 
Council  and  the  National  Association  of  State  Boating  Law  Administrators, 
as  well  as  the  U.S.  Coast  Guard,  other  Federal  agencies,  and  State  and 
local  governments  continue  to  help  save  lives  by  reminding  us  of  the  impor¬ 
tance  of  wearing  life  preservers  and  following  safe  navigation  rules.  However, 
each  individual  must  take  responsibility  for  his  or  her  personal  safety  and 
for  the  well-being  of  family  and  friends.  By  taking  appropriate  precautions, 
we  can  all  enjoy  our  Nation’s  waterways  safely  and  securely. 

In  recognition  of  the  importance  of  safe  boating  practices,  the  Congress, 
by  joint  resolution  approved  June  4,  1958  (36  U.S.C.  131),  as  amended, 
has  authorized  and  requested  the  President  to  proclaim  annually  the  7- 
day  period  ending  on  the  last  Friday  before  Memorial  Day  as  “National 
Safe  Boating  Week.” 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  May  22  through  28,  1999,  as  National 
Safe  Boating  Week.  I  encourage  the  governors  of  the  50  States  and  the 
Commonwealth  of  Puerto  Rico,  and  officials  of  other  areas  subject  to  the 
jurisdiction  of  the  United  States,  to  join  in  observing  this  occasion  and 
to  urge  all  Americans  to  practice  safe  boating  habits  not  only  during  this 
week,  but  also  throughout  the  year. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


[FR  Doc.  99-13324 
Filed  5-21-99;  9:41  am) 
Billing  code  3195-01-P 


Federal  Register/ Vol.  64,  No.  99 /Monday,  May  24,  1999 /Presidential  Documents  28085 


Presidential  Documents 


Presidential  Determination  No.  99-23  of  May  18,  1999 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(cKl)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $15  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
urgent  and  unexpected  humanitarian  requirements  associated  with  the 
Kosovo  crisis. 

These  funds  will  be  used  to  meet  the  urgent  and  unexpected  needs  of 
refugees,  displaced  persons,  victims  of  conflict,  and  other  persons  at  risk 
due  to  the  Kosovo  crisis.  These  funds  may  be  used,  as  appropriate,  to 
provide  contributions  to  governmental,  international,  and  nongovernmental 
organizations.  As  necessary,  funds  will  also  support  requirements  associated 
with  the  U.S.  program  to  provide  refuge  in  the  United  States  for  up  to 
20,000  Kosovar  refugees,  and  for  administrative  expenses  of  the  Bureau 
of  Population,  Refugees,  and  Migration. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  use  of  funds  under  this  authority, 
and  to  arrange  for  the  publication  of  this  determination  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
Washington,  May  18,  1999. 

IFR  Doc.  9&-13325 
Filed  5-21-99;  9:41  am] 

Billing  code  4710-10-M  <► 
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Presidential  Determination  No.  99-24  of  May  18,  1999 

U.S.  Contribution  to  KEDO:  Certification  Under  Section 
582(c)  of  the  Foreign  Operation,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1999,  as  enacted  in 
Public  Law  105-277 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  582(c)  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1999,  as  enacted  in  Public  Law 
105-277, 1  hereby  certify  that: 

(1)  the  United  States  has  initiated  meaningful  discussions  with  North 
Korea  on  implementation  of  the  Joint  Declaration  on  the 
Denuclearization  of  the  Korean  Peninsula; 

(2)  the  United  States  has  reached  agreement  with  North  Korea  on  the 
means  for  satisfying  U.S.  concerns  regarding  suspect  underground  con¬ 
struction;  and 

(3)  the  United  States  is  making  significant  progress  on  reducing  and 
eliminating  the  North  Korean  ballistic  missile  threat,  including  its  bal¬ 
listic  missile  exports. 

You  are  authorized  and  directed  to  report  this  certification  to  the  Congress 
and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  May  18,  1999. 

IFR  Doc.  99-13326 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MAY  24,  1999 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species; 

Marine  and  anadromous 
species — 

Chum  salmon  in 
Washington  and 
Oregon:  published  3-25- 
99 

Ozette  Lake  sockeye 
salmon;  published  3-25- 
99 

West  coast  Chinook 
salmon;  published  3-24- 
99 

West  coast  steelhead  in 
Washington  and 
Oregon;  published  3-25- 
99 

Marine  mammals; 

Incidental  taking — 

Beluga  whales  harvested 
in  Cook  inlet,  Alaskan 
natives;  published  5-24- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

California;  published  3-25-99 
Clean  Air  Act; 

State  operating  permits 
programs— 

Connecticut;  published  4- 
23-99 

Reporting  and  recordkeeping 
requirements;  published  5- 
24-99 

FEDERAL 

COMMUNICATION* 

COMMISSION 

Common  carrier  services; 
Nondominant  interexchange 
carriers:  records 
presen/ation;  published  4- 
22-99 

Radio  stations;  table  of 
assignments: 

Alaska;  published  4-20-99 
Oregon;  published  4-29-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 


New  drug  applications — 
Selenium,  vitamin  E 
injection;  published  5- 
24-99 

Food  additives: 

Paper  and  paperboard 
components — 
Monoisopropanolamine; 
published  5-24-99 

Polymers — 

Ethylene-maleic  anhydride 
copolymers;  published 
5-24-99 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Tribal  government: 

Indian  rolls  preparation — 
Sisseton  &  Wahpeton 
Mississippi  Sioux  Tribe; 
published  4-23-99 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practice  and  procedure: 

Alternative  dispute  resolution 
process;  filing  of  appeal; 
automatic  extension  of 
regulatory  time  limit; 
published  5-24-99 

Petitions  for  review; 
modification  of  what 
agency  must  show; 
published  5-24-99 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Public  availability  and  use: 

Researcher  registration  and 
research  room 
procedures:  published  4- 
23-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades; 

Empire  State  Regatta; 
published  4-22-99 
Correction;  published  4- 
30-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Bombadier;  published  5-17- 
99 

Williams  International, 

L.L.C.;  published  3-24-99 
VETERANS  AFFAIRS 
DEPARTMENT 
Loan  guaranty: 

Interest  rate  reduction 
refinancing  loans 
requirements:  published  4- 
23-99 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 


Marine  mammals — 
Swim-with-the-dolphin 
interactive  programs; 
comments  due  by  6-1- 
99;  published  4-2-99 
Exportation  and  importation  of 
animals  and  animal 
products: 

Horses,  ruminants,  and 
swine;  semen,  embryos, 
and  products;  alternative 
ports  of  entry — 

Memphis,  TN;  comments 
due  by  6-1-99; 
published  4-30-99 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rice, 
and  upland  cotton; 
production  flexibility 
contracts;  comments  due 
by  6-2-99;  published  5-5- 
99 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Packers  and  stockyards 
regulations: 

Feed  weights;  comments 
due  by  6-1-99;  published 

4-2-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Atlantic  tuna  fisheries: 

Bluefin  tuna;  comments  due 
by  6-1-99;  published  5-19- 
99 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-1- 
99;  published  4-30-99 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Flammable  Fabrics  Act; 

Carpets  and  rugs;  surface 
flammability  standard; 
comments  due  by  6-1-99; 
published  3-17-99 
Children’s  sleepwear  (Sizes 
0-6X  and  7-14); 
flammability  standards; 
comments  due  by  6-1-99; 
published  3-17-99 
Matresses  and  matress 
pads;  flammability 
standards;  comments  due 
by  6-1-99;  published  3-17- 
99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 


Strategic  ozone  protection — 
HCFC  production,  import 
and  export;  allowance 
system:  comments  due 
by  6-4-99;  published  4- 

5- 99 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
6-3-99;  published  5-4-99 
Clean  Air  Act: 

State  operating  permits 
programs — 

New  Jersey:  comments 
due  by  6-3-99; 
published  5-4-99 
New  Jersey;  comments 
due  by  6-3-99; 
published  5-4-99 
Hazardous  waste  program 
authorizations: 

Missouri:  comments  due  by 

6-3-99;  published  5-4-99 
Superfund  programs: 

Toxic  chemical  release 
reporting:  community-right- 
to-know — 

Safety  Kleen  Corp.; 
comments  due  by  6-1- 
99;  published  3-31-99 
Water  pollution  control: 

Ocean  dumping;  site 
designations — 

San  Francisco  Deep 
Ocean  Disposal  Site, 

CA;  comments  due  by 

6- 1-99;  published  4-29- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments; 

Michigan;  comments  due  by 
6-1-99;  published  4-15-99 
Nebraska:  comments  due  by 
6-1-99;  published  4-16-99 
Nevada;  comments  due  by 
6-1-99;  published  4-16-99 
New  Mexico;  comments  due 
by  6-1-99;  published  4-16- 
99 

GENERAL  ACCOUNTING 
OFFICE 

Personnel  Appeals  Board; 
procedural  rules;  comments 
due  by  6-1-99;  published  3- 
30-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Public  housing 
modernization — 
Comprehensive 
Improvement  Assistance 
Program;  comments 
due  by  6-1-99; 
published  4-30-99 
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INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management; 

Oil  and  gas  leasing — 

Federal  oil  and  gas 
resources:  protection 
against  drainage  by 
operations  on  nearby 
lands  resulting  in  lower 
royalties  from  Federal 
leases;  comments  due 
by  6-4-99;  published  4- 
12-99 

Performance  standards  in 
lieu  of  current 
prescriptive 

requirements:  comments 
due  by  6-4-99; 
published  3-26-99 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 

Zalepon;  placement  into 
Schedule  IV;  comments 
due  by  6-4-99;  published 
5-5-99 

JUSTICE  DEPARTMENT 

National  Instant  Criminal 
Background  Check  System: 
Firearms  transactions: 
information  retention; 
comments  due  by  6-1-99; 
published  3-3-99 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal,  and  nonmetal 
mine  safety  and  health: 
Hazard  communication; 
comments  due  by  6-1-99; 
published  3-30-99 
LEGAL  SERVICES 
CORPORATION 
Timekeeping  requirements; 
republication;  comments  due 
by  6-4-99;  published  4-5-99 


PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  6-2-99; 
published  5-3-99 
SMALL  BUSINESS 
ADMINISTRATION 
Organization,  functions,  and 
authority  delegations: 

Disaster  Area  Counsel  et 
al.;  administrative  claims 
approval,  denial,  etc.; 
comments  due  by  6-1-99; 
published  4-29-99 
Small  business  size  standards: 
Manufacturer  and 
remanufacturer;  definitions 
as  they  apply  to  computer 
industry;  comments  due 
by  6-1-99;  published  4-1- 
99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 

New  York;  comments  due 
by  6-1-99;  published  3-31- 
99 

Drawbridge  operations: 

Florida:  comments  due  by 
6-4-99;  published  4-5-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Service  difficulty  reports; 
comments  due  by  6-1-99; 
published  4-15-99 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  6-3-99;  published  5-4- 
99 

Allison  Engine  Co.,  Inc.; 
comments  due  by  6-4-99; 
published  4-5-99 
Bell  Helicopter  Textron,  Inc.; 
comments  due  by  6-1-99; 
published  4-1-99 


Boeing;  comments  due  by 
6-1-99;  published  4-2-99 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  6-4-99; 
published  5-5-99 
General  Electric  Co.; 
comments  due  by  6-4-99; 
published  4-5-99 
Lockheed;  comments  due 
by  6-1-99;  published  4-16- 
99 

Saab;  comments  due  by  6- 
1-99;  published  5-7-99 
Class  D  airspace;  comments 
due  by  6-1-99;  published  4- 
1-99 

Class  D  airspace;  correction; 
comments  due  by  6-1-99; 
published  4-12-99 
Class  D  and  Class  E 
airspace;  comments  due  by 
6-1-99;  published  4-29-99 
Class  E  airspace;  comments 
due  by  6-2-99;  published  4- 
15-99 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  453/P.L.  106-27 

To  designate  the  Federal 
building  located  at  7C9  West 
9th  Street  in  Juneau,  Alaska, 
as  the  “Hurff  A.  Saunders 
Federal  Building”.  (May  13, 
1999;  113  Stat.  52) 

S.  460/P.L.  106-28 

To  designate  the  United 
States  courthouse  located  at 
401  South  Michigan  Street  in 
South  Bend,  Indiana,  as  the 
“Robert  K.  Rodibaugh  United 
States  Bankruptcy 
Courthouse”.  (May  13,  1999; 
113  Stat.  53) 

Last  List  May  7,  1999 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office’s  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

1,  2  (2  Reserved) . 

.  (869-034-00001-1) . 

5.00 

5  Jan.  1,  1998 

3  (1997  Compilation 
and  Parts  100  and 
101) . 

.  (869-038-00002-4) . 

.  20.00 

'Jan.  1,  1999 

4 . 

.  (869-034-00003-7) . 

7.00 

5  Jan.  1,  1998 

5  Parts: 

1-699  . 

.  (869-038-00004-1) . 

.  37.00 

Jan.  1,  1999 

700-1199  . 

.  (869-038-00005-9) . 

.  27.00 

Jan.  1,  1999 

1200-End,  6  (6 
Reserved) . 

.  (869-038-00006-7) . 

.  44.00 

Jan.  1,  1999 

7  Parts; 

1-26  . 

.  (869-038-00007-5) . 

.  25.00 

Jan.  1,  1999 

27-52  . 

.  (869-038-00008-3) . 

.  32.00 

Jan.  1,  1999 

53-209  . 

.  (869-038-00009-1) . 

.  20.00 

Jan.  1,  1999 

210-299  . 

.  (869-038-00010-5) . 

.  47.00 

Jan.  1,  1999 

300-399  . 

. (869-038-0001 1-3)  . 

.  25.00 

Jan.  1,  1999 

400-699  . 

.  (869-038-00012-1) . 

.  37.00 

Jan.  1,  1999 

700-899  . 

,.  (869-038-00013-0) . 

.  32.00 

Jan.  1,  1999 

900-999  . 

,.  (869-038-00014-8) . 

.  41.00 

Jan.  1,  1999 

1000-1199  . 

,.  (869-034-00015-1) . 

.  44.00 

Jan.  1,  1998 

1200-1599  . 

..  (869-038-00016-4) . 

.  34.00 

Jan.  1,  1999 

1600-1899  . 

,.  (869-038-00017-2) . 

.  55.00 

Jan.  1,  1999 

1900-1939  . 

,.  (869-038-00018-1) . 

.  19.00 

Jan.  1,  1999 

1940-1949  . 

..  (869-038-00019-9) . 

.  34.00 

Jan.  1,  1999 

1950-1999  . 

..  (869-038-00020-2) . 

.  41.00 

Jan.  1,  1999 

2000-End  . 

..  (869-038-00021-1) . 

.  27.(X) 

Jan.  1,  1999 

8  . 

..  (869-038-00022-9) . 

..  36.00 

Jan.  1,  1999 

9  Parts; 

1-199  . 

..  (869-038-00023-7) . 

..  42.00 

Jan.  1,  1999 

200-End  . 

..  (869-038-00024-5) . 

..  37.00 

Jan.  1,  1999 

10  Parts; 

1-50  . 

..  (869-038-00025-3)  .... 

..  42.00 

Jan.  1,  1999 

51-199  . 

..  (869-038-00026-1)  .... 

..  34.00 

Jan.  1,  1999 

200-499  . 

..  (869-038-00027-0)  .... 

..  33.00 

Jan.  1,  1999 

500-End  . 

..  (869-038-00028-8)  .... 

..  43.00 

Jan.  1,  1999 

11  . 

..(869-038-0002-6)  . 

..  20.00 

Jan.  1,  1999 

12  Parts: 

1-199  . •.. 

..  (869-038-00030-0)  .... 

..  17.00 

Jan.  1,  1999 

200-219  . 

..  (869-038-00031-8)  ... 

..  20.00 

Jan.  1,  1999 

220-299  . 

..  (869-038-00032-6)  ... 

..  40.00 

Jan.  1,  1999 

300-499  . 

..  (869-038-00033-4)  ... 

..  25.00 

Jan.  1,  1999 

500-599  . 

...  (869-038-00034-2)  ... 

..  24.00 

Jan.  1,  1999 

600-End  . 

...(869-038-00035-1)  ... 

..  45.00 

Jan.  1,  1999 

13  . 

...  (869-038-00036-9)  ... 

..  25.00 

Jan.  1,  1999 

Title 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

1-59  . 

. (869-038-00037-7)  . 

50.00 

Jan.  1,  1999 

60-139  . 

. (869-038-00038-5)  . 

42.00 

Jan.  1,  1999 

140-199  . 

. (869-038-00039-3)  . 

17.00 

Jan.  1,  1999 

200-1199  . 

. (869-038-00040-7)  . 

28.00 

Jan.  1,  1999 

1200-End  . . 

. (869-038-00041-5) . 

24.00 

Jan.  1,  1999 

15  Parts: 

0-299  . 

. (869-038-00042-3)  . 

.  25.00 

Jan.  1,  1999 

300-799  . 

. (869-038-00043-1)  . 

.  36.00 

Jan.  1,  1999 

800-End  . 

. (869-038-00044-0)  . 

.  24.00 

Jan.  1,  1999 

16  Parts: 

0-999  . 

. (869-038-00045-8) . 

.  32.00 

Jan.  1,  1999 

1000-End  . 

. (869-038-00046-6) . 

.  37.00 

Jan.  1,  1999 

17  Parts: 

•1-199  . 

. (869-038-00048-2)  . 

.  29.00 

Apr.  1,  1999 

20Q-239  . 

. (869-034-00049-5) . 

.  32.00 

Apr.  1,  1998 

240-End  . 

. (869-034-00050-9) . 

.  40.00 

Apr.  1,  1998 

18  Parts: 

1-399  . 

. (869-034-00051-7)  . 

.  45.00 

Apr.  1,  1998 

400-End  . 

. (869-034-00052-5) . 

.  13.00 

Apr.  1,  1998 

19  Parts: 

1-140  . 

. (869-034-00053-3) . 

.  34.00 

Apr.  1,  1998 

141-199  . 

. (869-034-00054-1) . 

.  33.00 

Apr.  1,  1998 

200-End  . 

. (869-034-00055-0) . 

.  15.00 

Apr.  1,  1998 

20  Parts: 

1-399  . 

. (869-034-00056-8) . 

.  29.00 

Apr.  1,  1998 

400-499  . 

. (869-034-00057-6) . 

.  28.00 

Apr.  1,  1998 

500-End  . 

. (869-034-00058-4) . 

.  44.00 

Apr.  1,  1998 

21  Parts: 

1-99  . 

. (869-034-00059-2) . 

.  21.00 

Apr.  1,  1998 

100-169  . 

. (869-034-00060-6)  . 

.  27.00 

Apr.  1,  1998 

170-199  . 

. (869-034-00061-4)  . 

.  28.00 

Apr.  1,  1998 

200-299  . 

. (869-034-00062-2) . 

9.00 

Apr.  1,  1998 

300-499  . 

. (869-034-00063-1)  . 

.  50.00 

Apr.  1,  1998 

500-599  . 

. (869-034-00064-9)  . 

.  28.00 

Apr.  1,  1998 

600-799  . 

. (869-034-00065-7)  . 

9.00 

Apr.  1,  1998 

800-1299  . 

. (869-034-00066-5)  . 

.  32.00 

Apr.  1,  1998 

*130&-End  . 

. (869-038-00067-9)  . 

.  14.00 

Apr.  1,  1999 

22  Parts: 

1-299  . 

. (869-034-00068-1) . 

.  41 00 

Apr.  1,  1998 

300-End  . 

. (869-034-00069-0) . 

.  31.00 

Apr.  1,  1998 

23  . 

. (869-034-00070-3) . 

.  25.00 

Apr.  1,  1998 

24  Parts: 

0-199  . 

. (86SK)34-00071-1) . 

.  32.00 

Apr.  1,  1998 

200-499  . 

. (869-034-00072-0) . 

.  28.00 

Apr.  1,  1998 

500-699  . 

. (869-038-00073-3) . 

.  18.00 

Apr.  1,  1999 

700-1699  . 

. (869-034-00074-6) . 

.  45.00 

Apr.  1,  1998 

1700-End  . 

. (869-034-00075-4) . 

.  17.00 

Apr.  1,  1998 

25  . 

. (869-034-00076-2) . 

.  42.00 

Apr.  1,  1998 

26  Parts: 

§§1.0-1-1.60  . 

. (869-034-00077-1) . 

.  26.00 

Apr.  1,  1998 

§§1.61-1.169 . 

. (869-034-00078-9) . 

.  48.00 

Apr.  1,  1998 

§§1.170-1.300  . 

. (869-034-00079-7) . 

.  31.00 

Apr.  1,  1998 

§§1.301-1.400  . 

. (869-034-00080-1)  .... 

.  23.00 

Apr.  1,  1998 

§§1.401-1.440  . 

. (869-034-00081-9)  .... 

.  39.00 

Apr.  1,  1998 

§§1.441-1.500  . 

. (869-034-00082-7)  .... 

.  29.00 

Apr.  1,  1998 

§§1.501-1.640  . 

. (869-034-00083-5)  .... 

.  27.00 

Apr.  1,  1998 

§§1.641-1.850  . 

. (869-034-00084-3)  .... 

.  32.00 

Apr.  1,  1998 

§§1.851-1.907  . 

. (869-034-00085-1)  .... 

.  36.(X) 

Apr.  1,  1998 

§§1.908-1.1000  . 

. (869-034-00086-0)  .... 

.  35.00 

Apr.  1,  1998 

§§1.1001-1.1400  .... 

. (869-034-00087-8)  .... 

.  38.00 

Apr.  1,  1998 

§§  1.1401-End  . 

. (869-034-00088-6)  .... 

.  51.00 

Apr.  1,  1998 

2-29  . 

. (869-034-00089-4)  .... 

.  36.00 

Apr.  1,  1998 

30-39  . 

. (869-034-00090-8)  .... 

.  25.00 

Apr.  1,  1998 

40-49  . 

. (869-034-00091-6)  .... 

.  16.00 

Apr.  1,  1998 

50-299  . 

. (869-034-00092-4)  .... 

.  19.00 

Apr.  1,  1998 

300-499  . 

. (869-034-00093-2)  .... 

.  34.00 

Apr.  1,  1998 

500-599  . 

. (869-034-00094-1)  .... 

.  10.00 

Apr.  1,  1998 

600-End  . 

. (869-034-0009&-9)  .... 

9.00 

Apr.  1,  1998 

27  Parts: 

1-199  . 

. (869-034-00096-7)  .... 

..  49.00 

Apr.  1,  1998 

Vll 
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Title 

Stock  Number 

Price 

Revision  Date 

200-End  . 

.  (869-034-00097-5) . 

.  17.00 

‘Apr.  1,  1998 

28  Parts: . 

0-42  . 

!  (869-034-00098-3) . 

.  36.00 

July  1,  1998 

43-end . 

.(869-034-00099-1)  . 

.  30.00 

July  1,  1998 

29  Parts: 

0-99  . 

.  (869-034-00100-9) . 

.  26.00 

July  1,  1998 

100-499  . 

(869-034-00101-7) . 

.  12.00 

July  1,  1998 

500-899  . 

. (869-034-00102-5)  . 

.  40.00 

July  1,  1998 

900-1899  . 

,.  (869-034-00103-3) . 

.  20.00 

July  1,  1998 

1900-1910  (§§1900  to 
1910.999)  . 

(869-034-00104-1) . 

.  44.00 

July  1,  1998 

1910  (§§1910.1000  to 
end)  . 

..  (869-034-00105-0) . 

.  27.00 

July  1,  1998 

1911-1925  . 

,.  (869-034-00106-8) . 

,.  17.00 

July  1,  1998 

1926  . 

..  (869-034-00107-6) . 

..  30.00 

July  1,  1998 

1927-End . 

..  (869-034-00108-4) . 

,.  41.00 

July  1,  1998 

30  Parts: 

1-199  . 

..  (869-034-00109-2) . 

,.  33.00 

July  1,  1998 

200-699  . 

..  (869-034-001 10-6) . 

..  29.00 

July  1,  1998 

700-End  . 

..  (869-034-001 1 1-4) . 

..  33.00 

July  1,  1998 

31  Parts: 

0-199  . 

.(869-034-00112-2)  . 

..  20.00 

July  1,  1998 

200-End  . 

.(869-034-00113-1)  . 

..  46.00 

July  1,  1998 

32  Parts: 

1-39,  Vol.  1 . 

..  15.00 

2  July  1,  1984 

1-39,  Vol.  II . 

..  19.00 

2July  1,  1984 

1-39,  Vol.  Ill . 

..  18.00 

2  July  1,  1984 

1-190  . 

.  (869-034-001 14-9)  .... 

.  47.00 

July  1,  1998 

191-399  . 

.(869-034-00115-7)  .... 

.  51.00 

July  1,  1998 

400-629  . 

.(869-034-00116-5)  .... 

.  33.00 

July  1,  1998 

630-699  . 

.(869-034-00117-3)  .... 

.  22.00 

‘July  1,  1998 

700-799  . 

.(869-034-00118-1)  .... 

.  26.00 

July  1,  1998 

800-End  . 

.(869-034-00119-0)  .... 

.  27.00 

July  1,  1998 

33  Parts: 

1-124  . 

..  (869-034-00120-3)  . .. 

.  29.00 

July  1,  1998 

125-199  . 

..  (869-034-00121-1)  .... 

.  38.00 

July  1,  1998 

200-End  . . 

..  (869-034-00122-0)  .... 

.  30.00 

July  1,  1998 

34  Parts: 

1-299  . 

..  (869-034-00123-8)  .... 

.  27.00 

July  1,  1998 

300-399  . 

..  (869-034-00124-6)  .... 

.  25.00 

July  1,  1998 

400-End  . 

..  (869-034-00125-4)  .... 

.  44.00 

July  1,  1998 

35  . 

..  (869-034-00126-2)  .... 

.  14.00 

July  1,  1998 

36  Parts 

1-199  . 

..  (869-034-00127-1)  .... 

.  20.00 

July  1,  1998 

200-299  . 

..  (869-034-00128-9)  .... 

.  21.00 

July  1,  1998 

300-End  . 

..  (869-034-00129-7)  .... 

.  35.00 

July  1,  1998 

37 

(869-034-00130-1)  .... 

.  27.00 

July  1,  1998 

38  Parts: 

0-17  . 

..  (869-034-00131-9)  .... 

.  34.00 

July  1,  1998 

18-End  . 

..  (869-034-00132-7)  .... 

.  39.00 

July  1,  1998 

39 . 

..  (869-034-00133-5)  .... 

.  23.00 

July  1,  1998 

40  Parts: 

1-49  . 

..  (869-034-00134-3)  ... 

.  31.00 

July  1,  1998 

50-51  . 

..  (869-034-00135-1)  ... 

.  24.00 

July  1,  1998 

52  (52.01-52.1018) . 

..  (869-034-00136-0)  ... 

.  28.00 

July  1,  1998 

52  (52.1019-End)  . 

..  (869-034-00137-8)  ... 

.  33.00 

July  1,  1998 

53-59  . 

..  (869-034-00138-6)  ... 

.  17.00 

July  1,  1998 

60  . 

..  (869-034-00139-4)  ... 

.  53.00 

July  1,  1998 

61-62  . 

..  (869-034-00140-8)  ... 

.  18.00 

July  1,  1998 

63  . 

..  (869-034-00141-6)  ... 

.  57.00 

July  1,  1998 

64-71  . 

..  (869-034-00142-4)  ... 

.  11.00 

July  1,  1998 

72-80  . 

..  (869-034-00143-2)  ... 

.  36.00 

July  1,  1998 

81-85  . 

..  (869-034-00144-1)  ... 

.  31.00 

July  1,  1998 

86  . 

..  (869-034-00144-9)  ... 

.  53.00 

July  1,  1998 

87-135  . 

..  (869-034-00146-7)  ... 

.  47.00 

July  1,  1998 

136-149  . 

..  (869-034-00147-5)  ... 

.  37.00 

July  1,  1998 

150-189  . 

..  (869-034-00148-3)  ... 

.  34.00 

July  1,  1998 

190-259  . 

..  (869-034-00149-1)  ... 

.  23.00 

July  1,  1998 

260-265  . 

..  (869-034-00150-9)  ... 

.  29.00 

July  1,  1998 

Title 

Stock  Number 

Price 

Revision  Date 

266-299  . 

. (869-034-00151-3)  . 

33.00 

July  1,  1998 

300-399  . 

. (869-034-00152-1)  . 

26.(X) 

July  1,  1998 

400-424  . 

.  (869-034-00153-0) . 

33.00 

July  1,  1998 

425-699  . 

. (869-034-00154-8)  . 

42.00 

July  1,  1998 

700-789  . 

.(869-034-00155-6) . 

41.00 

July  1,  1998 

790-End  . 

. (869-034-00156-4)  . 

22.00 

July  1,  1998 

41  Chapters: 

1, 1-1  to  1-10 . 

..  13.00 

3  July  1,  1984 

1, 1-1 1  to  Appendix,  2  (2  Reserved) . 

..  13.00 

3July  1,  1984 

3-6 . 

..  14.00 

3  July  1,  1984 

7  . 

600 

3  liiK/  1  lOAil 

8  . 

4  50 

3  hilv  1  lOAil 

9  . 

1300 

3  iiih/  1  loru 

10-17  . 

..  9.50 

3July  1,  1984 

18,  Vol.  1,  Ports  1-5  . 

...  13.00 

3July  1,  1984 

18,  Vol.  II,  Ports  6-19  .... 

...  13.00 

3July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  , 

...  13.00 

3July  1,  1984 

19-100  . 

...  13.00 

3July  1,  1984 

1-100  . 

..  (869-034-00157-2) . 

..  13.00 

July  1,  1998 

101  . 

..  (869-034-00158-1) . 

..  37.00 

July  1,  1998 

102-200  . 

..  (869-034-00158-9) . 

..  15.00 

July  1,  1998 

201-End  . 

..  (869-034-00160-2) . 

..  13.00 

July  1,  1998 

42  Parts: 

1-399  . 

..  (869-034-00161-1) . 

..  34.00 

Oct.  1,  1998 

400M29 . 

..  (869-034-00162-9) . 

..  41.00 

Oct.  1,  1998 

430-End  . 

..  (869-034-00163-7) . 

..  51.00 

Oct.  1,  1998 

43  Parts: 

1-999  . 

..  (869-034-00164-5) . 

..  30.00 

Oct.  1,  1998 

1000-end  . 

..  (869-034-00165-3) . 

..  48.00 

Oct.  1,  1998 

44 . 

..  (869-034-00166-1)  .... 

..  48.00 

Oct.  1,  1998 

45  Parts: 

1-199  . 

..  (869-034-00167-0)  .... 

..  30.00 

Oct.  1,  1998 

200-499  . 

..  (869-034-00168-8)  .... 

..  18.00 

Oct.  1,  1998 

500-1199  . 

..  (869-034-00169-6)  .... 

..  29.00 

Oct.  1,  1998 

1200-End . 

..  (869-034-00170-0)  .... 

..  39.00 

Oct.  1,  1998 

46  Parts: 

1-40  . 

..  (869-034-00171-8)  .... 

..  26.00 

Oct.  1,  1998 

41-69  . 

..  (869-034-00172-6)  .... 

..  21.00 

Oct.  1,  1998 

70-89  . 

..  (869-034-00173-4)  .... 

8.00 

Oct.  1,  1998 

90-139  . 

..  (869-034-00174-2)  .... 

..  26.00 

Oct.  1,  1998 

140-155  . 

..  (869-034-00175-1)  .... 

..  14.00 

Oct.  1,  1998 

156-165  . 

..  (86W)34-00 176-9)  .... 

..  19.00 

Oct.  1,  1998 

166-199  . 

..  (869-034-00177-7)  .... 

..  25.00 

Oct.  1,  1998 

200^99 . 

..  (869-034-00178-5)  .... 

..  22.00 

Oct.  1,  1998 

500-End  . 

..  (869-034-00179-3)  .... 

..  16.00 

Oct.  1,  1998 

47  Parts: 

0-19  . 

..  (869-034-00180-7)  .... 

..  36.00 

Oct.  1,  1998 

20-39  . 

..  (869-034-00181-5)  .... 

..  27.00 

Oct.  1,  1998 

40-69  . 

..  (869-034-00182-3)  .... 

..  24.00 

Oct.  1,  1998 

70-79  . 

..  (869-034-00183-1)  .... 

..  37.00 

Oct.  1,  1998 

80-End  . 

..  (869-034-00184-0)  .... 

..  40.00 

Oct.  1,  1998 

48  Chapters: 

1  (Parts  1-51)  . 

..  (869-034-00185-8)  .... 

..  51.00 

Oct.  1,  1998 

1  (Parts  52-99)  . 

..  (869-034-00 186hS)  .... 

..  29.00 

Oct.  1,  1998 

2  (Parts  201-299) . 

..  (869-034-00187-4)  .... 

..  34.00 

Oct.  1,  1998 

3-6 . 

..  (869-034-00188-2)  .... 

..  29.00 

Oct.  1,  1998 

7-14  . . 

..  (869-034-00189-1)  .... 

..  32.00 

Oct.  1,  1998 

15-28  . 

..  (869-034-00190-4)  .... 

..  33.00 

Oct.  1,  1998 

29-End  . 

..  (869-034-00191-2)  .... 

..  24.00 

(3ct.  1,  1998 

49  Parts: 

1-99  . 

..  (869-034-00192-1)  .... 

..  31.00 

Oct.  1,  1998 

100-185  . 

..  (869-034-00193-9)  .... 

..  50.00 

Oct.  1,  1998 

186-199  . 

..  (869-034-00194-7)  .... 

..  11.00 

Oct.  1,  1998 

200-399  . 

..  (869-034-00195-5)  .... 

..  46.00 

Oct.  1,  1998 

400-999  . 

..  (869-034-00196-3)  .... 

..  54.00 

Oct.  1,  1998 

1000-1199  . 

..  (869-034-00197-1)  .... 

..  17.00 

Oct.  1,  1998 

1200-End . 

..  (869-034-00198-0)  .... 

..  13.00 

Oct.  1,  1998 

50  Parts: 

1-199  . 

..  (869-034-00199-8)  .... 

..  42.00 

Oct.  1,  1998 

200-599  . 

..  (869-034-00200-5)  .... 

..  22.00 

Oct.  1,  1998 

600-End  . 

..  (869-034-00201-3)  .... 

..  33.00 

Oct.  1,  1998 

Vlll 
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Title  Stock  Number  Price  Revision  Date 

CFR  Index  and  Findings 

Aids . (869-034-00049-6) .  46.00  Jan.  1,  1998 

Complete  1 998  CFR  set .  95 1 .00  1998 

Microfiche  CFR  Edition: 

Subscription  (mailed  os  issued)  .  247.00  1998 

Individual  copies .  1.00  1998 

Complete  set  (one-time  mailing)  .  247.00  1997 

Complete  set  (one-time  moiling)  .  264.00  1996 

'  Becouse  Title  3  is  an  annual  compilatbn,  this  volume  and  all  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

*The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1997  to  June  30,  1998.  The  volume  issued  July  1,  1997,  should  be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1, 1997  should  be  retained. 

‘No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1997,  through  April  1,  1998.  The  CFR  volume  issued  as  of  April  1,  1997, 
should  be  retained. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year’s  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months;  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*  5419 

□  YES  ,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 


Federal  Register  (MFFR) 

Code  of  Federal  Regulations  (CFRM7) 


□  One  year  at  $220  each 

□  Six  months  at  $110 

□  One  year  at  $247  each 


Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ - 

International  customers  please  add  25%. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  |  |  |  |  |  |  |  ]  -  EH 
□  VISA  □  MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  |  |  |  | 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  ii/: 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 

FREE  ~ 


Keeping  America 
Informed 

.  .  .electronically! 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents’  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications  software  and  - 

modem  to  call  (202) 

512-1661;  type  swais,  then  ^ 

login  as  guest  (no  password  = 

required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team; 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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